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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1987 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U. S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issue of the Agricultural Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 


ul 










CONTENTS 





LIST OF DECISIONS REPORTED 
OCTOBER 1952 


AGRICULTURE DECISIONS E 


Agricultural Marketing Agreement Act of 1937 Page No. 


ALTA VISTA CREAMERY COMPANY et al. AMA Doc. No. 43-1. 
Dismissal—Order dismissing part of petition—Test of 
validity of finding relative to parity prices—Standing of 
handlers to challenge validity of marketing service pay- 
ments—Section 943.96(b) of Order No. 43—Section 
8c(5)(E) of act—Nature of proceeding under section 
8c(15) (A) of act—Questions of public policy—Presump- 
tion of regularity of action of administrative officers— 
Matters upon which evidence should not be taken at hear- 
ing—Unsupported allegation upon information and belief— 
Motives or mental processes of administrative officers— 
“Fishing” expedition—Naked allegation upon information 
and belief—Matters not presenting issue of law—Validity of 
PHOGUCSE TOLSTORGUI csi = BBD 


Packers and Stockyards Act, 1921 


BRODIE, BuRTON W. P&S Doc. No. 1960. Suspension of regis- 
tration—Cease and desist—Unfair, unjustly discriminatory, 
and deceptive practice—Obtaining false weights—Books 
I IE cece ceetetrcnneenincenicniecamacesnanpanincncimtatmincion Gn 


CELLA, ANTHONY J. P&S Doc. No. 1937. Suspension of regis- 
tration—Cease and desist—Unfair, unjustly discriminatory, 
and deceptive practice—Obtaining false weights—Books 
SYNE BOOTS einai ionnnnmsparinterimmnaneninecnaeds | BUG 


CELLA, JOHN H. P&S Doc. No. 1938. Suspension of registra- 
tion—Cease and desist—Unfair, unjustly discriminatory, 
and deceptive practice—Obtaining false weights—Books 
and records—Annual report sila iain 


DALE, CHARLES B. P&S Doc. No. 2016. Suspension of registra- 
tion—Cease and desist—Issuing checks in payment for live- 
stock without sufficient funds on deposit—Failing to pay 
for livestock—Insolvency—Admission of facts by failure 
to file answer 


DENVER UNION STOCK YARD COMPANY. P&S Doc. No. 450. 
Modification of rates and Charges aeeeecceeemeeneenneneennennnnmnee B51 


DoyYLe, J. L. P&S Doc. No. 1983. Suspension of registration— 
Cease and desist—Unfair, unjustly discriminatory, and de- 
ceptive practice—Obtaining false weights—Books and 
POCOPEG sa inicninnenninncnmnnntinnsainnmniomnnemamnemennomsinemnas OOD 


893 





844 





tenses enceessenrseeneces seseneeentes eeeees seaces senses oueeesesteetenseet eeseasqnenes ewecaneecensee: 








TTT 








te No. 


839 


860 


375 


93 


id 


D1 


ieee eer ene 


RET ae ET Se eae ee 


CONTENTS 


AGRICULTURE DECISIONS—Continued 
Packers and Stockyard Act, 1921—Continued 


FRICKMAN AND SMITH, (GEORGE H. FRICKMAN AND Roy R. 
SMITH) d/b/a P&S Doc. No. 1994. Decided October 31, 1952. 
Suspension of registration—Cease and desist—Unfair, un- 
justly discriminatory, and deceptive practice—Obtaining 
false weights—Books and records, ~-.xcvcvccneneennenennenmennnminnnmennnntnns 


FULTON COMMISSION Co., (ToM BENSON) d/b/a. P&S Doe. No. 
2012. Cease and desist—Unfair practice—Purchasing live- 
stock on commission at exorbitant prices—Causing stock- 
yard company to issue fictitious scale tickets—Consent 
ORME schaeseassilinlpasieslaiiaeclacaa haart 


GEAREN, EpwarpD T. P&S Doc. No. 1987. Suspension of regis- 
tration—Cease and desist—Unfair, unjustly discriminatory, 
and deceptive practice—Obtaining false weights—Books 
arid) Teterds: -.1. ita Dadaist 





GIBBONS, GEORGE E. P&S Doc. No. 1991. Suspension of regis- 
tration—Cease and desist—Unfair, unjustly discriminatory, 
and deceptive practice—Obtaining false weights—Books 
and records ~.. 


KONDELIK, Epwarp F. P&S Doc. No. 1990. Suspension of 
registration—Cease and desist—Unfair, unjustly discrimi- 
natory, and deceptive practice—Obtaining false weights— 
TR GaNEa A DOI ie ccctcnceetcretetnepeneaniieaciynacmipagabiniionins 


O’BRIEN, FRANK W. P&S Doc. No. 1988. Suspension of regis- 
tration—Cease and desist—Unfair, unjustly discriminatory, 
and deceptive practice—Obtaining false weights—Books 
Si WOE ctecccttierssereeectcrbicerasiaes Se 


ssusecesesssesseesesscsnssensss rece snsrennescaneessss scenes secssseneseneecensenenascnsserwecensrenenenne tenes 











PUFFKE, JR., JOSEPH W. P&S Doc. No. 1968. Suspension of reg- 
istration—Cease and desist—Unfair, unjustly discrimina- 
tory, and deceptive practice—Obtaining false weights from 
weighmasters—False weighing of livestock—False scale 
tickets—False entries in annual report and in accounts, 
TECOTAS ANG MEMOTANAA. ~nrecersrsreneeneeremersenemnenenenee 





RUSHVILLE LIVESTOCK COMMISSION COMPANY, (M. E. RUTH 
AND EVAN MELONEY) PARTNERS, d/b/a. P&S Doc. No. 1981. 
Suspension of registration—Misuse of shippers’ proceeds— 
Insolvency—Cease and desist—Effect of failure to file an- 
swer or request oral hearing—Failure to file exceptions to 
Hearing eXamimer’s POPOL —aennnnennnemneenreeneneinemnenennnntnnnnmnn 


Waters, JAMES A. P&S Doc. No. 1965. Suspension of registra- 
tion—Cease and desist—Unfair, unjustly discriminatory, 
and deceptive practice—Obtaining false weights—Books and 
records—Annual report ~~... 





Page No. 


920 


846 


934 


944 


955 


967 


852 


848 


977 





AGRICULTURE DECISIONS—Continued 
Perishable Agricultural Commodities Act, 1930 





CONTENTS 


ADAMS MARKETING COMPANY v. NATHAN GORDON. PACA Doc. 
5833. Failure to pay purchase price—Default 





CHERRY RIVER FruIT & PRODUCE v. COREY BROTHERS. PACA 
Doc. No. 5704. Failure to pay balance of purchase price— 
Inspection—Application of rule of caveat emptor to sale 
after inspection - 


DONALD, G. F. v. Busy BEE Propuce. PACA Doc. No. 5632. 
Failure to pay purchase price 

















Ear. Byrp & COMPANY v. BURLESON’S INC. PACA Doc. No. 
5389. Principal and agent—Liability of principal for acts 
of agent having apparent AUthOrity nnncocencnenmnennennemmnenen 





EASTERN BROKERAGE Co. v. DoUAIHY & HAZZOURI Co. AND/OR 
A. J. Hazzour1 & Bro. Co. AND HAZELTON BANANA Co. 
PACA Doc. No. 5555. Failure to pay purchase price ~......... 


ELGGREN & Sons Co. (A. J.) v. J. A. Woop Co. PACA Doc. No. 
5580. Failure to deliver in accordance with contract— 
Failure to reject within reasonable time—Failure to give 
notice of breach of contract within reasonable time—Suit- 
able shipping condition—Damages: --ecresecvwsmmsnunennmmmnensmmnnre 8 


FRANK KENWORTHY COMPANY v. CECIL RAMSEY AND/OR SAM 
Petro TOMATO CoMPANY. PACA Doc. No. 5814. Failure to 
Pay Purchase Price—Dealt -nnnceccccmennecennennensnnmnnnmenmmmenmarntme 


Fruit ComMPANY (T & T) v. M. D. LovetTte & Son. PACA 
Doe. No. 5836. Failure to pay purchase price—Default 


GARIBALDI & CUNEO v. ERNEST E. FADLER COMPANY. PACA 
Doc. No. 5406. Petition for reconsideration and rehearing 
dismissed for failure to show error ——...........__...._____.__. 


GENERAL POTATO AND ONION DISTRIBUTORS, LTD. v. Doc TREON 
PropucE CoMPANY. PACA Doc. No. 5835. Failure to pay 
SONG ARO AV eee AE RUE irene ieccteosntetneennneoe 


Leo Youne, INc. v. Morris TABENKEN. PACA Doc. No. 5822. 
Failure of seller to pay allowamce—Defarlt -cccnccmcemenmnennnsnenn 


MANNY COHEN COMPANY v. FELIX RHYMES, INC. PACA Doc. 
No. 5319. Dismissal of petition for reconsideration and 
reopening for failure to SHOW CLIOr ~-rrermeermeremennunmeneenunmemmnsmnnnnnes 


MARTIN SWEET POTATO COMPANY v. NATHAN GORDON. PACA 
Doc. No. 5828. Failure to remit balance of proceeds from 
Consignment sales—Def alt n-pucvcoxeneeeenennncetneneoneneenrtntnenrennenttn 


Page No. 


1030 


1006 


1039 


1054 


1014 


1032 


1019 


1050 


1023 


1043 


1011 


1028 


1024 






EER 


ANT Bae OD ie SNA ah ae 


re No, 


1030 


1006 


1039 


1054 


1014 


032 


019 


050 


023 


043 


)11 


)28 


24 


ETA EIR T NTRS AE ED BPE Ss IST 





CONTENTS 


AGRICULTURE DECISIONS—Continued 
Perishable Agricultural Commodities Act, 1930—Continued 


NATIONAL PRoDUCE DiIsTRIBUTORS, INC. v. ECONOMY WHOLE- 
SALE GROCERY Co., INc. PACA Doc. No. 5477. Dismissal of 
petition for reconsideration for failure to show error ~.-...-- 


OCEANO PACKING COMPANY v. GALLINI PRODUCE COMPANY. 
PACA Doc. No. 5819. Failure to pay purchase price and 
DVR E LOG — PN tions 


Rex D. MATHEWS & COMPANY v. AMERICAN PRODUCE COM- 
PANY. PACA Doc. No. 5820. Failure to pay purchase price— 
DRA aac ess cnacieensnscsicen stings ctu tanecta ges ipesineacaaapibigie 


RUSKIN VEGETABLE DISTRIBUTORS, INC. v. MARYLAND TOMATO 
PACKING COMPANY. PACA Doc. No. 5834. Failure to pay 
balance of purchase price—Defalt -xnccmcnnceeneeinnmrnennnnnmnnenin 


SALES CoMPANY (J. R.) TRADING AS (JACK RUBEN). PACA 
Doc. No. 5754. Revocation of license—Repeated and fla- 
grant violations of act—Default 





SHAPIRO AND COMPANY (J.) v. LESTER FRANKENTHAL COoM- 
PANY. PACA Doc. No. 5821. Failure to pay balance of 
deficit incurred on sale of vegetables handled on consign- 
Siete cs UM ssi again arse icec ea aliciesimiaicalshaasietdl 


SNIVELY GROVES, INC. v. SPRADLIN FRUIT COMPANY. PACA 
Doc. No. 5838. Failure to pay balance of purchase price— 
II: scscscicicasnsic iiss acing cabal iaealaati ta apie 


VERNA CoMPANY (A. L.) v. J. SANSONE & Son. PACA Doc. 
No. 5882. Failure to pay purchase price—Default is 


PACA Doc. No. 5475. Dismissal—Contracts of purchase and 
sale—Proof—Failure to establish agency—Agency—Ap- 
parent authority—Failure to object to existence of agency— 
Diversion—Failure to establish authority to divert car of 


PLODUCE creensermvverereerentenenereneenennrnntnennnenntnenenentnnnennnnenneemtmenamennennmnttntnennent 


PACA Doc. No. 5564. Dismissal—Settlement between parties 


Page No. 


1026 


1021 


994 


1045 


996 


1003 


1048 


1052 


1060 
1027 


vil. 











UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(No. 3274) 


In re ALTA VISTA CREAMERY COMPANY et al. AMA Doc. No. 438-1. 


Decided October 10, 1952. 


Dismissal — Order Dismissing Part of Petition 


Where respondent has filed a motion to dismiss portions of the petition and 


a supporting brief filed by petitioners-handlers subject to Milk Order 
No. 438, regulating the handling of milk in the North Texas marketing 
area, and petitioners failed to file an answer to the motion asking that all 
of subparagraph 1(b) and all of subparagraph 11 of Section III, the 
last ten lines of Section V, all of subparagraph 1 of Section VI, and all of 
subparagraph 3(h) of Section VI of the petition be dismissed as beyond 
the scope of this proceeding, for failure to state a cause of action or 
for noncompliance with the rules of practice, the Judicial Officer ordered 
the dismissal of part of the petition. 


Test of Validity of Finding Relative to Parity Prices 


In a proceeding under section 8c (15) (A) of the act the validity of the finding 


relative to parity prices must be tested by the record and the evidence 
upon the basis of which the finding was made and not upon new evidence 
or new happenings after the close of the hearing record. 


Standing of Handlers to Challenge Validity of Marketing 
Service Payments — Section 943.96(b) of Order No. 43 — 
Section 8c(5)(E) of Act 


Since the provisions for payments under section 943.96(b) of Order No. 43, 


objected to by petitioners, is authorized by section 8c(5)(E) of the act 
and the payments are deducted from amounts due to producers and are 
not payable out of funds of the handler, the petitioners have no justici- 
able interest to challenge the validity of marketing service payments 


Nature of Proceeding under Section 8c(15) (A) of Act — 
Questions of Public Policy 


Since the proceeding under section 8c(15) (A) of the act is one in which to 





examine questions of law rather than policy since the statute provides 
for the filing of petitions complaining that orders, provisions thereof, or 
obligations imposed thereunder are “not in accordance with law,” the 
contention of the petitioners that the expense to handlers will necessitate 
wholesale and retail price increase and will result in conflict with the 
Office of Price Stabilization and will be contrary to the public interest, 
is untenable, for, their grievances in this connection relate only to 
matters of policy and, furthermore, there is no allegation or demonstra- 
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tion that an increase in wholesale or retail prices is “not in accordance 
with law.” 


Presumption of Regularity of Action of Administrative Officers 


Petitioners’ allegation upon information and belief that the Secretary of 
Agriculture did not personally read the record and examine and con- 
sider the briefs filed in the promulgation proceedings leading to the 
issuance of the order is without merit, since the order was issued by the 
Secretary of Agriculture and has the benefit of the presumption of 
regularity. 


Matters upon Which Evidence Should Not be Taken at 

Hearing — Unsupported Allegation upon Information and 

Belief — Motives or Mental Processes of Administrative 
Officers 


The petitioners’ bare unsupported allegation upon information and belief 
that the Secretary of Agriculture did not examine or consider the record 
is not a matter upon which evidence should be taken at a hearing. Courts 
will not inquire into the motives or mental processes of an administrative 
officer in taking action. 


Matters upon Which Evidence Should Not Be Taken at 
Hearing — “Fishing” Expedition — Naked Allegation 
upon Information and Belief 
Proceeding to a hearing on a naked allegation upon information and belief 
that the Secretary did not examine or consider the record would amount 
to a “fishing” expedition and could become an intolerable burden upon 
the administration of the act. 


Matters Not Presenting Issue of Law — Validity of 
Producer Referendum 


Petitioners’ attack upon the validity of a cooperative voting for its members 
in a producer referendum under the act on the ground that the persons 
in charge of the polling were sympathetic to the order does not present 
an issue of law which would be adjudicated in a court proceeding and 
does not, therefore, seem to present an issue of law for consideration in 
this proceeding. 


Messrs. Leake, Henry, Golden & Burrow, Dallas, Texas, for petitioner. Mr. 
Joseph A. Walsh for Production and Marketing Administration. Mr. 
Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PART OF PETITION 


In this proceeding under Section 8c(15) (A) of the Agricultural 
Adjustment Act (1933) as amended and as reenacted and amend- 
ed by the Agricultural Marketing Agreement Act of 1937 and 






















ky 


Sea nade cth kaha Riel not foeat eect ace enced 


a ER et 


SANT 


Biase 








ef 
rd 
ts 
ve 


ef 
nt 


ns 
nt 
id 


= 


q 
€ 


& 
S 


ALTA VISTA CREAMERY CO 841 
Cite as 11 A.D. 839 


subsequent amendments (7 U.S.C. 601 et seq.), the petitioners are 
handlers of milk under Order No. 43, regulating the handling of 
milk in the North Texas marketing area. The respondent has filed 
a “Motion to Dismiss Portions of the Petition” and a supporting 
brief. The petitioners have not filed an answer to the motion. 

The motion asks that all of subparagraph 1(b) and all of sub- 
paragraph 11 of Section III, the last ten lines of Section V, all 
of subparagraph 1 of Section VI, and all of subparagraph 3(h) 
of Section VI be dismissed as beyond the scope of this proceed- 
ing, for failure to state a cause of action or for noncompliance 
with the rules of practice. 


I 


Subparagraph 1(b) of Section III of the petition complains 
with respect “To Finding 2 relative to parity prices, for the rea- 
son that the price being paid for milk in the proposed area is in 
excess of parity, as reflected by the record, and since said hearing, 
such price has voluntarily been increased to equal or be in excess 
of prices proposed in said proposed order.” 

In this proceeding the validity of the finding attacked must be 
tested by the record and the evidence upon the basis of which the 
finding was made and not upon new evidence or new happenings 
after the close of the hearing record. Therefore, the portion of 
subparagraph 1(b) of Section III following the word “record” 
is dismissed. 

Subparagraph 11 of Section III objects to section 943.96(b) of 
the order which requires each handler to make authorized deduc- 
tions from moneys due to members of a cooperative association 
and to pay the deductions to the cooperative association for the 
performance of marketing services. Since the payments are de- 
ducted from amounts due to producers and are not payable out 
of funds of the handler, these petitioners have no justiciable in- 
terest to challenge the validity of marketing service payments. 
The courts have long recognized the validity of such payments. 
United States v. Rock Royal Cooperative, Inc., et al., 307 U.S. 533 
(1939). The provision objected to is authorized by section 
8c (5) (E) of the act. Subparagraph 11 of Section III is dismissed. 


II 


The last ten lines of Section V allege generally that the ex- 
penses to handlers for complying with the order will necessitate 
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wholesale and retail price increases and that such a result will 
mean conflict with the Office of Price Stabilization and will be con- 
trary to the public interest. The complaint in this connection is 
directed not to the prices required to be made to producers for 
milk but to the 4-cent per hundredweight payments by handlers 
for administrative expenses for the operation of the order, addi- 
tional costs for keeping records and making reports, etc. 

This proceeding is one in which to examine questions of law 
rather than policy since the statute provides for the filing of pe- 
titions complaining that orders, provisions thereof, or obligations 
imposed thereunder are “not in accordance with law.” The griev- 
ances of the petitioners in this connection relate only to matters 
of policy. Even if the statements in this part of the petition should 
be true, there is no allegation or demonstration that an increase 
in wholesale or retail prices is “not in accordance with law.” 
Therefore, the portion of the petition in the last 10 lines of Sec- 
tion V is dismissed. 


III 


Subparagraph 1 of Section VI alleges upon information and 
belief that the Secretary of Agriculture did not personally read 
the record and examine and consider the briefs filed in the pro- 
mulgation proceedings leading to the issuance of the order. The 
order was issued by the Secretary of Agriculture and has the ben- 
efit of the presumption of regularity. United States v. Chemical 
Foundation, 272 U.S. 1 (1926). The petitioners’ bare unsupported 
allegation upon information and belief that the Secretary of Agri- 
culture did not examine or consider the record is not a matter 
upon which evidence should be taken at a hearing. Courts will 
not inquire into the motives or mental processes of an adminis- 
trative officer in taking action. Morgan v. United States, 304 U.S. 
1 (1938) ; United States v. Morgan, 313 U.S. 409 (1941) ; Cupples 
Company Manufacturers v. National Labor Relations Board, 103 
F.(2d) 953 (C.C.A. 8th, 1939); Bethlehem Shipbuilding Corpo- 
ration v. National Labor Relations Board, 114 F.(2d) 930 (C.C.A. 
1st, 1940), cert. denied, 312 U.S. 710; National Labor Relations 
Board v. Biles Coleman Lumber Co., 98 F.(2d) 16 (C.C.A. 9th, 
1938) ; National Labor Relations Board v. Baldwin Locomotive 
Works, 122 F.(2d) 39 (C.C.A. 3d, 1942); National Labor Rela- 
tions Board v. Botany Worsted Mills, 106 F.(2d) 263 (C.C.A. 3d, 
1939) ; Bethlehem Steel Co. v. National Labor Relations Board, 
120 F.(2d) 641 (App. D. C. 1941); Norris & Hirshberg, Inc. v. 
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Securities and Exchange Commission, 163 F.(2d) 689 (App. D. C. 
1947). Proceeding to a hearing on a naked allegation upon in- 
formation and belief that the Secretary did not examine or con- 
sider the record would amount to a “fishing” expedition and could 
become an intolerable burden upon the administration of the act. 
In a very similar case, In re Crystal Lake Dairy Co. et al., 8 A.D. 
1 (1949), we dismissed part of a petition contending that the Sec- 
retary did not personally hear or read the testimony and did not 
examine and consider the exhibits offered at a hearing in con- 
nection with amendment of the Chicago order. This dismissal was 
involved in an appeal to the United States District Court for the 
Northern District of Illinois, Crystal Lake Dairy Co. v. Charles 
F. Brannan, Secretary of Agriculture. Judge Phillip L. Sullivan 
in an unreported memorandum opinion on February 21, 1951, up- 
held our decision. Therefore, subparagraph 1 of Section VI of 
the petition is dismissed. 


IV 


Subparagraph 3(h) of Section VI challenges the validity of the 
producer referendum because (1) the persons who conducted the 
referendum were either members of, or in sympathy with, the 
North Texas Producers’ Association who had an interest in the 
outcome of the referendum and (2) the association was not re- 
quired to show any lawful authorization or power of attorney to 
vote its members. 

Taking the latter objection first, the validity of a cooperative 
voting for its members in a producer referendum under the act 
is well-established. H. P. Hood & Sons, Inc. et al. v. United States, 
307 U.S. 588 (1939); United States v. Ruck Royal Cooperative, 
Inc., et al., supra. In these two decisions, the United States Su- 
preme Court also refused to inquire beyond the Secretary’s find- 
ing of producer approval and refused to examine the reasons 
which led the producers to vote as they did. Consequently the 
charge that the persons in charge of the polling were sympathetic 
to the order does not present an issue of law which would be 
adjudicated in a court proceeding and does not, therefore, seem 
to present an issue of law for consideration in this proceeding. 
As mentioned above, the petitioners have filed no answer oppos- 
ing the motion to dismiss and we do not have the benefit of their 
views on the question as to whether this portion of the petition 
presents a matter justiciable in this proceeding. Subparagraph 
8(h) of Section VI is dismissed. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 11 A.D. 844 


(No. 3275) 


In re CHARLES B. DALE. P&S Doc. No. 2016. Decided October 7, 
1952. 


Suspension of Registration — Cease and Desist — Issuing 

Checks in Payment for Livestock without Sufficient Funds 

on Deposit — Failing to Pay for Livestock — Insolvency — 
Admission of Facts by Failure to File Answer 


Where respondent was charged with being insolvent, issuing checks in pay- 
ment for livestock purchased without having sufficient funds on deposit 
to cover such checks, and failing to pay for livestock purchased, and 
respondent failed to file an answer or request an oral hearing, held, that 
respondent’s failure to answer constitutes an admission of facts alleged 
in the complaint and a waiver of oral hearing, and that an order should 
be issued requiring respondent to cease and desist from such practices 
and devices and suspending his registration for a period of six months 
and thereafter until such time as he shall demonstrate that he is no 
longer insolvent. 

Mr. Harold M. Carter for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Earl J. Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
an order of inquiry and notice of hearing filed by the Director 
of the Livestock Branch, Production and Marketing Administra- 
tion, United States Department of Agriculture and served on the 
respondent on July 10, 1952. No answer has been filed or oral 
hearing requested. Therefore under the rules of practice appli- 
cable under the proceedings under the act (9 CFR 202.9) the re- 
spondent is deemed to have admitted the material facts set out 
in the order of inquiry and waived the right to an oral hearing. 
The hearing examiner issued a report to this effect, a copy of 
which was served upon the respondent. No exceptions have been 
filed by the respondent. 

It is alleged that the respondent is insolvent; that he issued 
checks in payment for livestock purchased without having suffi- 
cient funds on deposit to pay such checks; and that he failed to 
pay the purchase price of certain livestock which he purchased. 


FINDINGS OF FACT 
1. The Kimball Livestock Exchange, Kimball, South Dakota, 
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and the Philip Livestock Auction, Philip, South Dakota, herein- 
after referred to as the stockyards, at all times mentioned herein 
were posted stockyards subject to the provisions of the Act. 


2. The respondent, an individual, was at all times hereinafter 
mentioned and is now registered with the Secretary of Agricul- 
ture as a dealer buying livestock for his own account at various 
posted stockyards in the State of South Dakota, including the Kim- 
ball Livestock Exchange, Kimball, South Dakota, and the Philip 
Livestock Auction, Philip, South Dakota. 


3. The respondent is insolvent. As of April 28, 1952, the re- 
spondent’s current liabilities exceeded his current assets by ap- 
proximately $12,381.60. 


4, The respondent, on or about the dates and in the trans- 
actions set forth in the tabulation below, purchased hogs at the 
stockyards and issued checks in payment of the purchase price 
thereof, which checks were returned unpaid by the bank upon 
which they were drawn because of insufficient funds. 


Dateof No.of Weight Purchased From Date Amount of 
Purchase Head of Check Check 
1952 1952 


April 8 56 138,605 Kimball Livestock Exchange April 8 $2,213.27 
Kimball, South Dakota 
April 8 i 1,790 Kimball Livestock Exchange April 8 $ 299.83 
Kimball, South Dakota 
April 15 174 41,085 Kimball Livestock Exchange April 15 $6,649.69 
Kimball, South Dakota 
April 24 63 17,460 Philip Livestock Auction April 24 $2,715.02 
Philip, South Dakota 
5. The respondent has failed to pay the purchase price of the 


Livestock referred to in paragraph 4 above. 


CONCLUSIONS 


Issuing checks in payment for livestock purchased without hav- 
ing sufficient funds on deposit to cover such checks and failing to 
pay for livestock purchased are unfair, unjustly discriminatory, 
and deceptive practices and devices in violation of section 312 of 
the Act (7 U.S.C. 213). Respondent should be ordered to cease 
and desist from such practices and devices, 

Respondent is insolvent within the meaning of the Act of Con- 
gress approved July 12, 1943 (7 U.S.C. 204). 


ORDER 
Respondent shall cease and desist from (1) issuing checks in - 
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payment of livestock purchased when he does not have sufficient 
funds on deposit to pay such checks, and (2) failing to pay for 
livestock which he purchases. 

Respondent’s registration is suspended beginning on the effec- 
tive date of this order for a period of six months and thereafter 
until such time as he shall demonstrate that he is no longer in- 
solvent. 

This order shall become effective on the 6th day following its 
date of signature. Copies shall be served upon respondent by reg- 
istered mail or in person. 


(No. 3276) 


In re TOM BENSON, d/b/a FULTON COMMISSION Co. P&S Doc. No. 
2012. Decided October 7, 1952. 


Cease and Desist — Unfair Practice — Purchasing Livestock 
on Commission at Exorbitant Prices — Causing Stockyard 
Company to Issue Fictitious Scale Tickets — Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
304, 307, 312(a) of the act and section 10 of the Federal Trade Com- 
mission Act by purchasing livestock to fill orders for the purchase of 
livestock on a commission at prices known to respondent to be exorbitant, 
and by causing the stockyard company to issue fictitious scale tickets, 
and respondent consented to the issuance, without an oral hearing, of a 
cease and desist order, and complainant recommended that the order 
consented to be entered, it is ordered that respondent cease and desist 
from engaging in the unfair, unjustly discriminatory, and deceptive prac- 
tices stated in the Findings of Fact. 


Mr. Lowell E. Miller for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Tom Benson, of Seattle, Washington, respondent pro 
se. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, initiated by an order of inquiry and notice 
of hearing filed by the Director of the Livestock Branch, Produc- 
tion and Marketing Administration, on February 28, 1952. Re- 
spondent is charged with certain violations under the act. Re- 
spondent filed an answer on March 17, 1952, explaining the 
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transactions complained of in the order of inquiry and notice of 
hearing. Subsequently, on September 24, 1952, respondent filed 
an amended answer in which he admitted the allegations of fact 
in the order of inquiry and notice of hearing and consented to the 
issuance, without an oral hearing, of an order requiring him to 
cease and desist from continuing the unfair, unjustly discrimina- 
tory, and deceptive practices complained of. The Livestock Branch, 
by its attorney, has recommended that the order consented to by 
respondent be entered. 


FINDINGS OF FACT 
1. The Seattle Union Stock Yards, Seattle, Washington, here- 
inafter referred to as the stockyard, was at all times mentioned 
herein a posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary of Agriculture 
as a market agency engaged in the business of buying and selling 
livestock on a commission basis and as a dealer buying and selling 
livestock for his own account, and at all times mentioned herein 
respondent was so registered. 


8. Respondent, on or about October 29, 1951, sold at the stock- 
yard three steers consigned to him for sale on a commission basis 
to Pease and Son for a price of $30.00 per cwt., and, on the same 
day, purchased the three steers from said Pease and Son to fill 
an order for the purchase of livestock on a commission basis at 
the greatly increased price of $36.00 per cwt. 


4. Respondent, on or about October 29, 1951, to fill an order 
for the purchase of livestock on a commission basis, purchased 
two steers at the stockyard from Pease and Son for a price of 
$38.00 per cwt., knowing that said Pease and Son had purchased 
the two steers on the same day from the Grange Commission and 
Livestock Company for a price of $30.75 per cwt . 


5. Respondent, on or about October 29, 1951, in connection 
with the purchase transactions set forth in paragraphs 3 and 4 
above, caused the stockyard to issue scale tickets which represent- 
ed that the livestock purchased by respondent was weighed at the 
time of the issuance of said scale tickets, when in fact, no weigh- 
ing transaction took place at the time the scale tickets were is- 
sued. Said fictitious scale tickets were made a part of the accounts, 
records, and memoranda of respondent and the stockyard owners. 
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CONCLUSIONS 


By reason of the facts set forth above, all of which have been 
admitted by respondent, it is concluded that respondent has vio- 
lated sections 304, 307, and 312(a) of the act and section 10 of 
an act entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes”, which 
section is incorporated in and made a part of the act by virtue 
of the provisions of section 402 of the act. 

Respondent has consented to the issuance of a cease and desist 
order and complainant has recommended that the order consented 
to by respondent be entered. The recommended order will be is- 
sued. 


ORDER 


Respondent shall cease and desist from engaging in or using the 
unfair, unjustly discriminatory, and deceptive practices set forth 
in the Findings of Fact. 

This order shall become effective on the 6th day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3277) 


In re M. E. RUTH AND EVAN MELONEY, PARTNERS, DOING BUSINESS 
AS RUSHVILLE LIVESTOCK COMMISSION COMPANY. P&S Doc. No. 
1981. Decided October 7, 1952. 


Suspension of Registration — Misuse of Shippers’ 

Proceeds — Insolvency — Cease and Desist — Effect 

of Failure to File Answer or Request Oral Hearing — 

Failure to File Exceptions to Hearing Examiner’s 
Report 


Where amended Order of Inquiry and Notice of Hearing alleged that re- 
spondents perpetrated certain violations of the act, and respondents failed 
to file an answer or request oral hearing thereby admitting the material 
facts set out in the order of inquiry and waiving their right to an oral 
hearing, and no exceptions have been filed to the hearing examiner’s 
report, respondents are ordered (1) to cease and desist from making 
such use of funds received as proceeds from the sale of livestock handled 
on a commission basis as would in any manner endanger or impair the 
prompt and faithful accounting therefor and payment of such funds to 
the person entitled thereto, and (2) to deposit the gross proceeds re- 
ceived from the sale of livestock on commission in a separate bank 
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account designated as “Shippers’ Proceeds Account” or some similar 
identification and not to withdraw funds therefrom for any purposes 
except those for which shippers’ proceeds may be properly used, and 
respondents’ registration is suspended for a period of 90 days and 
thereafter until they demonstrate that they are no longer insolvent. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. M. E. Ruth, of Sterling, Colorado, and Mr. Evan 
Meloney, of Rushville, Nebraska, respondents, pro se. Mr. Earl J. Smith, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
an order of inquiry and notice of hearing filed by the Director of 
the Livestock Branch, Production and Marketing Administration, 
United States Department of Agriculture. An amended order of 
inquiry and notice of hearing was filed on April 23, 1952, and 
was served on the respondents on April 28, 1952. No answer has 
veen filed or oral hearing requested. Therefore, under the rules of 
practice applicable to proceedings under the act (9 CFR 202.9), 
the respondents are deemed to have admitted the material facts 
set out in the order of inquiry and waived the right to an oral 
hearing. The hearing examiner issued a report to this effect, a 
copy of which was served upon the respondents. No exceptions 
have been filed. 

It is alleged that the respondents used funds received as pro- 
ceeds from the sale of livestock consigned to them for sale on a 
commission basis for purposes of their own and other than for 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers thereby endangering or impairing the 
faithful and prompt accounting therefore and payment of the por- 
tion thereof due owners or consignors of livestock or other persons 
having an interest therein. It is alleged that the respondents are 
now insolvent. 


FINDINGS OF FACT 


1. The Rushville Livestock Commission Company, Rushville, 
Nebraska, hereinafter referred to as the stockyard, at all times 
mentioned herein was a posted stockyard subject to the provisions 
of the act. 


2. Respondents are registered with the Secretary as a dealer 
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to buy and sell livestock for their own account and as a market 
agency to buy and sell livestock on a commission basis at the 
stockyard, and at the times hereinafter referred to were so reg- 
istered. 


3. On January 10, 1952, respondents had liabilities in the 
form of outstanding checks against their Custodial Account for 
Shippers’ Proceeds totaling $18,657.67 and assets of only $1,- 
605.58 (consisting of a balance of their General Account of $1,- 
430.58 and Accounts Receivable of $175.00) to offset such lia- 
bilities, leaving a deficit of $17,052.09. Respondents caused such 
deficit to exist by having used, during the months of November 
and December, 1951, funds received as proceeds from the sale 
of livestock consigned to them for sale on a commission basis for 
purposes of their own and other than the payment of lawful mar- 
keting charges and the remittance of net proceeds to shippers, 
thereby endangering or impairing the faithful and prompt ac- 
counting therefor and payment of the portion thereof due owners 
or consignors of livestock or other persons having an interest 
therein. 


4. Respondents are now insolvent within the meaning of the 
Act of Congress approved July 12, 1943 (7 U.S.C. 204). 


CONCLUSIONS 


By reason of the facts set forth in the above findings of fact 
it is concluded that respondents have wilfully violated section 
312(a) of the act (7 U.S.C. 213(a)) and sections 201.40 and 
201.41 of the applicable a cancel (9 CFR 201.40 and 201.41) 
and are now insolvent. 


ORDER 


1. Respondents shall cease and desist from making such use 
of funds received as proceeds of sale from the sale of livestock 
handled on a commission basis as would in any manner endanger 
or impair the prompt and faithful accounting therefor and pay- 
ment of such funds to the person entitled thereto. 


2. Respondents shall deposit the gross proceeds received from 
the sale of livestock on commission in a separate bank account 
designated a “Shippers’ Proceeds Account” or some similar iden- 
tification and shall not withdraw funds therefrom for any pur- 
poses except those for which shippers’ proceeds may be properly 
used. 
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8. Respondents’ registration is suspended, beginning on the 
effective date of this order for a period of 90 days and thereafter 
until such time as they shall demonstrate that they are no longer 
insolvent. 

This order shall become effective on the 6th day following its 
date of signature. Copies shall be served upon respondents by 
registered mail or in person. 


(No. 3278) 


DENVER UNION STOCK YARD COMPANY. P&S Doc. No. 450. De- 
cided October 16, 1952. 


Modification of Rates and Charges 


Upon petition by respondent, notice to the public, and answer by the Live- 
stock Branch, order of August 17, 1951, as modified by order of December 
26, 1951, is further modified so as to authorize respondent to file a 
supplement to its tariff. 

Mr. John L. Currin for Livestock Branch, Production and Marketing Ad- 
ministration. Denver Union Stock Yard Company, of Denver, Colorado, 
respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). Respondent is now 
operating under an order issued on August 17, 1951 (10 A.D. 
1033), as modified by an order issued on December 26, 1951 (10 
A.D. 1502), prescribing the rates and charges to be assessed by 
the respondent for stockyard services at the Denver Stock Yards, 
Denver, Colorado. 

On September 11, 1952, respondent filed a petition requesting 
that the order of August 17, 1951, be further modified so as to 
authorize the respondent to assess the rates and charges set forth 
in a proposed supplement to its current schedule of rates and 
charges attached to its petition. 

Notice of this petition for modification was published in the Fed- 
eral Register on September 25, 1952 (17 F.R. 8550). This notice 
set forth in detail all of the rates and charges petitioned for and 
provided an opportunity for interested persons to be heard in the 
matter. No interested person has indicated a desire to be heard. 
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The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer recommending that the pe- 
tition be granted. 

Inasmuch as the parties are agreed and no objection has been 
filed, the petition is granted, and the order of August 17, 1951, 
as modified by the order of December 26, 1951, is further modi- 
fied so as to authorize respondent to file a supplement to its tariff 
providing for the rates and charges set out in the attachment to 
the petition of September 11, 1952. 

The respondent, who must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
effective as soon as possible. All interested persons have been af- 
forded a period of 15 days during which to indicate a desire to 
be heard in the matter. The Packers and Stockyards Act provides 
that orders of this nature shall not become effective in less than 
5 days after their date of signature. Any undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order ef- 
fective in less than 30 days. 

This order shall become effective on the 6th day following its 
date of signature and remain in effect to and including December 
31, 1953. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3279) 


In re JOSEPH W. PUFFKE, JR. P&S Doc. No. 1968. Decided Octo- 
ber 24, 1952. 


Suspension of Registration — Cease and Desist — Unfair, 
Unjustly Discriminatory, and Deceptive Practice — Ob- 
taining False Weights from Weighmasters — False Weigh- 
ing of Livestock — False Scale Tickets — False Entries in 
Annual Report and in Accounts, Records and Memoranda 


Where the Order of Inquiry and Notice of Hearing charged the respondent 
with violating sections 312(a) and 401 of the act and section 10 of the 
Federal Trade Commission Act by causing weighmasters whose duty it 
was to determine and record on scale tickets the correct weight of live- 
stock weighed on the stockyard scales by means of cash payments made 
to the weighmasters to weigh such livestock at more than their true and 
correct weight and to issue scale tickets showing weights greater than 
the true weights thereof, failing to keep such accounts, records and 
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memoranda as fully and correctly disclose his business as a dealer at 
the stockyard, and making or causing to be made false entries in the 
Annual Report submitted to the Director, Livestock Branch, the re- 
spondent is ordered to cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practice of obtaining false weights 
from weighmasters at any posted stockyard and making or causing to 
make false entries in his accounts, records and memoranda or in the 
accounts, records and memoranda of any person subject to the act, and 
respondent is ordered to keep such accounts, records and memoranda as 
fully and correctly disclose his business as a dealer at the stockyard, 
and his registration is suspended for a period of 30 days. 


Messrs. Jerome S. Ducrest and Gilbert A. Horn for Livestock Branch, Pro- 
duction and Marketing Administration. Mr. Lawrence C. Traeger, Jr. 
of Traeger, Bolger & Traeger, of Chicago, Illinois, for respondent. Mr. 
John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 e¢ seq.), instituted by 
an Order of Inquiry and Notice of Hearing issued February 21, 
1951, by H. E. Reed, Director, Livestock Branch, Production and 
Marketing Administration, United States Department of Agri- 
culture. The respondent is an individual registered as a dealer 
under the act and, at the times specified in the order of inquiry, 
was so engaged at the Union Stock Yards, Chicago, Illinois, a 
stockyard posted under the act. This is one of a large number of 
similar proceedings involving dealers at that stockyard. 

The complaint charges (1) that on or about certain specified 
dates and at divers other times during 1950 the respondent caused 
weighmasters employed by the stockyard company, by means of 
cash payments or other compensation given to them, to weigh his 
hogs at more than their true weights and to issue scale tickets 
bearing such false weights, (2) that the false scale tickets so is- 
sued became part of the records of the respondent, the stockyard 
company, and the market agencies through which the hogs were 
sold, (3) that the respondent’s books and records did not disclose 
all expenses incurred in his business during 1949 and 1950, and 
(4) that the respondent failed to disclose in his 1949 Annual Re- 
port items of expense incurred to the extent of $1,925. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations, denied the charges, requested an “explana- 
tion of alleged violations in 1949 per Par. IV,” and requested 
dismissal of the charges or, in the alternative, an oral hearing. 
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Complainant on July 23, 1951, filed a “Reply to Respondent’s 
Prayer for Particulars.” 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the proceed- 
ing and presided at the hearing. The respondent was represented 
by Lawrence C. Traeger, Jr., of the law firm of Hutson, Traeger 
& Bolger, Chicago, Illinois. Jerome Ducrest and Gilbert A. Horn, 
Office of the Solicitor, United States Department of Agriculture, 
appeared as counsel for the complainant. The hearing began in 
Chicago on August 13, 1951, and with intervening recesses, was 
concluded on December 4, 1951. The hearing examiner issued a 
report recommending that the respondent be found to have vio- 
lated the act as charged. The respondent filed exceptions but did 
not ask for oral argument. 

At the hearing James E. Nevels, a former weighmaster em- 
ployed by the stockyard company during the year 1950, testified 
on behaif of the complainant. Nevels testified that he weighed 
hogs for the respondent in July 1950, that the respondent person- 
ally requested him to add weight to a draft of hogs which were 
being sold for the respondent’s account, and that pursuant to such 
request, he added weight to the draft. He stated that he first 
weighed the draft correctly and then moved the carrier (poise) 
to a position indicating a greater weight before printing the scale 
ticket. He said that he added fifty pounds to the weight and that 
the respondent paid him two dollars for doing so. The witness 
identified a scale ticket bearing his signature and relating to an 
overweight transaction charged in the complaint. 

By agreement, there was considerable evidence incorporated by 
reference, that is, evidence presented in other proceedings dealing 
with the same subject matter as this proceeding was considered 
as introduced in this proceeding by agreement. Most of this evi- 
dence deals with the scales and with weighing practices and pro- 
cedures at the stockyard. Some of the evidence relates to the in- 
stallation and use at certain scales of the Streeter-Amet weighing 
and recording devices. This apparatus was installed unknown to 
the weighmasters and the public and operated to weigh livestock 
and record the weight independently of the platform scales. The 
complainant introduced evidence showing false weights in six 
instances as disclosed by comparing the Streeter-Amet recordings 
with the weights impressed on the scale tickets by the weighmas- 
ters who weighed the livestock involved, but none of these weigh- 
masters, Wagner, Cannon and O’Rourke, testified. 
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Melvin C. Smith, an accountant in the Chicago office of the Pack- 
ers and Stockyards Division, testified for the complainant that 
he had examined the respondent’s books and records and found 
no entries of payments made to weighmasters during 1950. The 
complainant introduced the respondent’s 1949 Federal income tax 
return. This showed total expenses which were approximately 
$1,925 in excess of the amount shown as business expenses in the 
respondent’s 1949 Annual Report (Complainant’s Exhibits 18, 
19, 20; pp. 53-61). 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois (hereinafter 
called the stockyard), operated by the Union Stock Yard & Transit 
Company (hereinafter called the stockyard company), was at all 
times hereinafter mentioned a posted stockyard subject to the 
provisions of the Packers and Stockyards Act, 1921, as amended 
(7 U.S.C. 181 et seq.). 


2. Joseph W. Puffke, Jr., the respondent, was at all times here- 
inafter mentioned and is now registered with the Secretary of 
Agriculture as a dealer buying and selling hogs for his own ac- 
count. 


8. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located in the 
stockyard, and such scales are operated by weighmasters employed 
by the stockyard company. It is the duty of the weighmasters to 
determine the true and correct weight of livestock being bought or 
sold and to record such true and correct weight in printed form on 
a scale ticket issued by the stockyard company. The weight thus 
recorded on the scale ticket determines the total sum which the 
buyer of the livestock pays to the seller. 


4. On July 12, 1950, James E. Nevels, a weighmaster at the 
stockyard, acting pursuant to a request personally made by the 
respondent, weighed a draft of 30 hogs owned by respondent 
which had been sold to Miller-Hart through Quinn Commission 
Company, acting for the respondent, at 150 pounds more than 
their true and correct weight and issued scale ticket A-977442 
which showed a weight of 7,450 pounds whereas the true and cor- 
rect weight of such draft was 7,300 pounds (Complainant’s Ex- 
hibit 5). A short time thereafter the respondent personally made 
a cash payment of two dollars to Nevels which was intended by 
the respondent to be, and was accepted by Nevels as, compensa- | 
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tion for the false weight added by Nevels to the true and correct 
weight. 


5. On the following dates in 1950 the weighmasters listed be- 
low weighed drafts of hogs owned by the respondent which had 
been sold to various buyers through various market agencies, act- 
ing for the respondent, at more than their true and correct weight 
and issued the following described scale tickets which, in each 
case, showed a weight greater than the true and correct weight: 


Weight 
impressed Amount 
Num- on scale of 
Scale Scale Draft ber ticket by Cor- weight 
Date Weigh- ticket num- num- of weigh- rect add- 
1950 master number ber ber Buyer head master weight ed 


6/18 Wagner A-924228 C-3 108 Wilson& Co. 25 8300 8,150 150 
6/15 Wagner A-928684 C-3 70 Wilson& Co. 19 6,550 6,440 110 
6/28 Cannon A-951955 C-3 95 Miller& Hart 86 22,700 22,500 200 


8/29 O’Rourke B-87068 C-3 107 Agar 42 16,310 16,200 110 
8/30 O’Rourke B-87297 C-3 87 Agar 28 10,750 10,600 150 
8/31 O’Rourke B-87490 C-3 81 Agar 17 6,870 6,760 110 


6. During 1950 the scales in use at the stockyard were beam 
type scales equipped with balance indicators which visibly indi- 
cate when the scale, empty or loaded, is correctly balanced. When 
empty, the scale is correctly balanced when the poise assembly is 
at the zero position and the indicator is at the central position on 
the indicator target. Similarly, a load of livestock is correctly bal- 
anced and weighed when the poise assembly is moved to such posi- 
tion on the weighbeam that the indicator is at the central position 
of the indicator target. Printing of the correct weight value is 
then accomplished by inserting the scale ticket in a slot of the 
poise assembly and, without moving the poise assembly from its 
position, operating a printing lever which presses the scale ticket 
against metal type numerals on the weighbeam. The false and in- 
correct weight values described in Findings of Fact 4 and 5 were 
recorded when the weighmaster, after having balanced the weigh- 
beam to determine the correct weight of the load, intentionally 
moved the poise assembly to a position indicating a greater weight 
value before operating the printing lever. Pawls attached to the 
poise assembly and engaging notches in the weighbeam prevent 
accidental movement of the poise assembly from its position. 


7. During 1950 automatic weight recording machines manu- 
factured by the Streeter-Amet Company were installed on certain 
stockyard scales in order to check the accuracy of weights being 
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printed by weighmasters on scale tickets. The installation of such 
recorders was accomplished secretly, and their presence was 
known only to certain officials of the Streeter-Amet Company, 
the stockyard company, and the Livestock Branch, Production 
and Marketing Administration, United States Department of 
Agriculture, and was unknown to any of the weighmasters or to 
the dealers or commission men doing business in the stockyard. 
These recorders determined the weight on the scale platform auto- 
matically, without regard to any manipulation by the weighmaster 
or any movement of the balance ball or the poise on the weig- 
beam of the stockyard scale and, when actuated by the pressing 
of an electric button located in the scale house, recorded such 
weight upon a paper tape. The weight values recorded on such 
tape represented the total or gross weight on the scale platform 
at the instant the signal bell was pressed, that is, the weight of 
the livestock plus the weight of the dead load on the platform. 
The automatic recorder, unlike the stockyard scale, was not re- 
balanced periodically during the day to compensate for dead load 
changes. 


8. The originals of the scale tickets described in Findings of 
Fact 4 and 5 were retained among the records of the stockyard 
company in the usual course of business. A copy of each such 
scale ticket was received by the selling agency or commission firm 
and the information contained thereon was, in the usual course 
of business, incorporated in respondent’s records and the records 
of the commission firm. 


9. Respondent’s transactions as a dealer were recorded, and 
his books and records were kept by Frank Keyes, Inc., a market 
agency at the stockyard. The respondent’s books and records were 
examined by employees of the Packers and Stockyards Division, 
but such books and records did not reflect the payment made to 
the weighmaster as described in Finding of Fact 4. 


CONCLUSIONS 
I 


One former weighmaster, James Nevels, testified that on one 
occasion in July 1950 the respondent asked him to give weight, 
that he did so and that the respondent paid him two dollars. His 
testimony was that he added 50 pounds but the comparison of the 
Streeter-Amet recording and the scale ticket shows an excess 
weight of 150 pounds. We have found in Finding of Fact 4 that 





858 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 11 A.D. 852 


the false weight added was 150 pounds and we do not think that 
Nevels’ recollection or testimony that he added 50 pounds when 
the Streeter-Amet recording shows 150 pounds added destroys 
the essential elements of his testimony, namely, that he was asked 
by the respondent to weigh falsely, that he did so and was paid 
by the respondent for doing so. The respondent did not testify 
and, of course, did not deny Nevels’ testimony. Therefore, we con- 
clude that the respondent violated section 312(a) which prohibits 
unfair and deceptive practices or devices. 

Former weighmasters Wagner, Cannon and O’Rourke, named 
in Finding of Fact 5, did not testify, however, and there is no 
testimony to the effect that they were asked by the respondent to 
give false weights and that they did so for compensation paid by 
the respondent. While the Streeter-Amet recordings show that 
the weights on the scale tickets in the listed instances were false 
and the evidence discloses that Nevels was paid to weigh falsely, 
we do not consider that this situation is sufficient for us to make 
the finding that Wagner, Cannon and O’Rourke were also solicited 
by the respondent to weigh falsely and that the respondent paid 
them to do so. Therefore, while evidence as to false weighings by 
Wagner, Cannon and O’Rourke tends to corroborate Nevels’ testi- 
mony as to false weighings in transactions of the respondent, we 
have not found and we do not conclude that the respondent by 
request or agreement obtained false weights from Wagner, Can- 
non and ORourke by means of cash payments or other compensa- 


tion. 


II 


By causing Nevels to make a false scale ticket which the re- 
spondent knew or should have known became a part of the stock- 
yard company’s records, the respondent wilfully caused the mak- 
ing of a false record and violated section 402 of the act which 
incorporates section 10 of the so-called Federal Trade Commission 


Act. 


III 


The charge that the respondent failed to keep records for 1949 
disclosing all transactions involved in his business and the charge 
that he wilfully filed a false annual report for 1949 are not suffi- 
ciently established. The complainant’s sole evidence in support of 
these charges is the respondent’s 1949 Federal income tax return 
which lists $1,925 in business deductions which it is claimed are 
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not included in the respondent’s records for 1949 and in his 1949 
annual report. The respondent made no admissions in testimony 
since he did not testify. A variance between the respondent’s in- 
come tax return and his annual report does not in itself prove the 
annual report false. On the contrary, a comparison of the two 
documents indicates less credibility for the income tax return than 
for the annual report. The respondent objected to the admissibil- 
ity of a copy of his annual income tax report but since we have 
decided in favor of the respondent on the probative value of the 
return, there is no necessity to discuss the question of admissi- 
bility. 

As for the charge of failing to keep correct and complete rec- 
ords for 1950, the evidence established a payment of two dollars 
to Nevels for which there was no record. The respondent should, 
therefore, be ordered to keep correct and complete records of all 
transactions involved in his business. 


ORDER 


The respondent shall cease and desist from: 

(1) Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of obtaining false weights from weighmasters at 
any posted stockyard; and 

(2) Making or causing to be made false entries in his ac- 
counts, records and memoranda or in the accounts, records and 
memoranda of any persons subject to the provisions of the Pack- 
ers and Stockyards Act. 

The respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a per- 
iod of thirty days from the effective date hereof. 

A copy hereof shall be served upon the respondent by registered 
mail or in person, and this order shall become effective on the 
6th day after service. 
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Where the Order of Inquiry charged the respondent with violating sections 
812(a) and 401 of the act and section 10 of the Federal Trade Com- 
mission Act by engaging in an unfair, unjustly discriminatory, and de- 
ceptive practice in connection with the weighing of livestock bought and 
sold by him, by wilfully failing to keep books and records disclosing all 
expenses incurred by him in his business, and by wilfully causing to be 
made false entries in the records of the stockyard company and the mar- 
ket agencies through which the livestock were sold, the respondent is 
ordered to cease and desist from engaging in the unfair, unjustly dis- 
criminatory, and deceptive practice of obtaining false weights from 
weighmasters at any posted stockyard and from making or causing to 
be made false entries in his books and records or in the books and rec- 
ords of any person subject to the act, and is further ordered to keep 
proper books and records, and his registration is suspended for a period 
of six months commencing on the effective date of the order. 

































Messrs. Jerome S. Ducrest, Benjamin M. Holstein, and Gilbert A. Horn for 
Livestock Branch, Production and Marketing Administration. Mr. John 
J. Toohey, of Chicago, Illinois, for respondent. Mr. John J. Curry, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the act, instituted by an Order of Inquiry and Notice of 
Hearing issued February 21, 1951, by H. E. Reed, Director, Live- 
stock Branch, Production and Marketing Administration, United 
States Department of Agriculture, acting under authority dele- 
gated by the Secretary of Agriculture. The respondent is an in- 
dividual registered as a market agency and as a dealer under the 
act and, at the times specified in the Order of Inquiry and Notice 
of Hearing, was so engaged at the Union Stock Yards, Chicago, 
Illinois, a stockyard posted under the act. This is one of a large 
number of similar proceedings involving dealers at that stock- 
yard. 

The complaint charges (1) that at divers times during the year 
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1950 the respondent paid certain sums of money, or gave other 
compensation, to various weighmasters employed by the stock- 
yard company for the purpose and with the effect of compensating 
them for recording weights on scale tickets showing the weight 
of cattle bought by the respondents at less than the true and cor- 
rect weight thereof and showing the weight of cattle sold by him 
at a weight greater than the true and correct weight thereof; (2) 
that the false scale tickets so issued became part of the records 
of the stockyard company and the market agencies through which 
the cattle were sold; and (8) that the respondent’s books and 
records did not disclose all expenses incurred by him in his busi- 
ness at the stockyard as a market agency and as a dealer during 
the year 1950. These charges are alleged to constitute violations 
of sections 312(a), 401 and 402 of the act. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations, denied the charges made in the complaint, 
requested that the phrase “and at divers other times during the 
year 1950” be stricken, or that in the alternative complainant be 
required to give respondent particulars as to dates and trans- 
actions in which he violated the act and requested an oral hear- 
ing. Complainant on July 24, 1951, filed a “Reply to Respondent’s 
Prayer for a Bill of Particulars and Motion to Strike.” 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the proceed- 
ing and presided at the hearing. The respondent was represented 
by John J. Toohey, Chicago, Illinois. Benj. M. Holstein and Jerome 
Ducrest of the Office of the Solicitor, U. S. Department of Agri- 
culture, Washington, D. C., and Gilbert A. Horn of the Office of 
the Solicitor, U. S. Department of Agriculture, Chicago, Illinois, 
appeared as counsel for the complainant. The hearing began in 
Chicago on August 16, 1951, and with intervening recesses, was 
concluded on November 16, 1951. The examiner issued a report 
proposing that the respondent be found to have violated the act 
as charged. The respondent filed exceptions and oral argument 
was held before me in Washington, D. C., on July 30-31, 1952. 


Evidence with respect to false weights. 


At the hearing, four former weighmasters testified on behalf 
of complainant. Michael Shanahan testified that on several occa- 
sions during the year 1950, the respondent requested him to over- 
weigh drafts of cattle by specific amounts, that he complied with 
the requests and that he was paid in cash in the scale house by 
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respondent for doing so. He stated that respondent, depending 
upon the number of cattle in a draft, would decide how much 
weight to add to such draft. He said that he couldn’t remember 
how much cash he received from respondent during 1950, but that 
“the most he ever got” from respondent in one week “would not 
exceed $10.00.” He testified that he did not do any favors for 
respondent other than that of giving weight (pp. 2-11). The wit- 
ness could not say how often he weighed cattle falsely, the total 
amount of money he was paid, the exact dates of the payments, 
or the dates of the transactions. Fred Rickert testified that on 
occasions during 1950, the respondent requested him to overweigh 
drafts of cattle and that respondent would say “what he wanted 
* * * 100 or 200 or whatever it happened to be”, (p. 16) that 
respondent indicated specifically “how much” weight to add, that 
he complied with the requests and that he was paid in cash in the 
scale house by respondent for doing so (pp. 14-21). The witness 
could not recall any exact dates when he weighed drafts for the 
respondent (p. 15) or the amount of weight he added (p. 17) or 
the amount of money he was paid (p. 20). Cornelius Knudson 
testified that on several occasions during 1950 respondent re- 
quested him to overweigh or underweigh drafts of cattle, that he 
complied with the requests and that he was paid in cash by re- 
spondent for doing so (p. 34). He testified that respondent would 
be in the scale house prior to the weighing of the draft of cattle 
and ask him to “favor the cattle’. He explained that when re- 
spondent was buying cattle he would “get the correct weight on 
the beam and then back the carrier off to 10 to 20 pounds per 
head” (p. 32) and that when respondent was selling, he “favored” 
him by “adding 10 to 20 pounds a head” (p. 33). He stated that 
he “favored” respondent “throughout the year” (pp. 29-37). He 
could not recall the maximum amount of money paid him, the 
number of times he favored the respondent (p. 35), or the names 
of the persons who purchased the livestock (p. 37). Fred Wilke 
testified that on two occasions during 1950, he was informed by 
John Cella that the drafts of cattle about to be weighed were 
“Burt’s cattle’ and that he “should take care of them”, that he 
complied with the requests, “took care of them” and “put on 20 
pounds” on the first such occasion but didn’t remember how much 
weight he added on the second occasion. He further testified that 
John Cella asked him how much he “had coming from Mr. Brodie” 
and that he answered “I gave him 40 pounds” and that later that 
same day John Cella paid him one dollar (pp. 45-57). The examiner 
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permitted the latter testimony to be received in evidence on a 
tentative basis. The complainant, however, offered no proof to 
establish an agency relation between the respondent and John Cel- 
la and such evidence has been disregarded. 

The complainant also introduced weight records made by a con- 
cealed, automatic weight recording machine attached to the scales 
in order to show, by comparison with the scale tickets, the amount 
of weight alleged to have been added or subtracted in each in- 
stance (Complainant’s Exhibits 5-10, inclusive). 

The parties stipulated and agreed that all or certain portions 
of the testimony of Frank M. Flynn, Vern C. Kennedy, John S. 
Porcaro, Donald R. Jones, and Charles L. Richard, as transcribed 
in the proceedings “In re Joseph P. Kelly, P. & S. Docket No. 
1926” and “In re Edward Kennedy, P. & S. Docket No. 1927” 
and the testimony of said Charles L. Richard beginning at page 
1747 and ending at page 1764, as transcribed in the proceeding 
entitled “In re Richard W. Arnold, P. & 8. Docket No. 1933” was 
adopted by reference and made a part of the evidence in the pres- 
ent proceeding. The parties further stipulated and agreed that 
Complainant’s Exhibits 1, 2, 3 and 4 in P. & S. Docket No. 1926 
were received as evidence in this proceeding as Complainant’s Ex- 
hibits 1, 2, 3 and 4. 

Frank M. Flynn, General Superintendent of the stockyard, tes- 
tified with respect to routine weighing procedure and instructions 
given to weighmasters. He also stated that stockyard scales were 
periodically tested under Government supervision and so main- 
tained as to insure accuracy (Kelly-Kennedy Transcript, pp. 12- 
56). Mr. Flynn and John S. Porcaro, Assistant General Superin- 
tendent of the stockyard, testified as to the circumstances sur- 
rounding the installation during 1950 of automatic weight record- 
ers which were attached to certain scales in the stockyard (Kelly- 
Kennedy Transcript, pp. 58-71; 113-118; 173-174). 

Vern C. Kennedy, President of the Streeter-Amet Company, 
manufacturer of the automatic recorders, described the function, 
purpose, accuracy, principles of operation and method of installa- 
tion of the machines (Kelly-Kennedy Transcript, pp. 134-170; 
Complainant’s Exhibits 3 and 4). 

Donald R. Jones, chief draftsman for the Streeter-Amet Com- 
pany, testified that he planned and personally supervised the in- 
stallation of the recorders and the periodic servicing and testing 
of the machines and removal of the tape record (Kelly-Kennedy 


Transcript, pp. 188-197). 
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The parties stipulated as to the identity of the tape records re- 
moved from Scale A-3 at the stockyard, and such tape records 
were admitted in evidence (p. 76; Complainant’s Exhibits 11 and 
12). 

Charles L. Richard, supervisor of scales and weighing in the 
Packers and Stockyards Division, testified that he organized, su- 
pervised and reviewed the assemblying of the weighing data and 
its compilation in exhibit form. He described the method by which 
the data on the scale tickets were co-related and compared with 
the data on the tape record made by the automatic recorders, de- 
scribed weighing practice and procedure, analyzed the tape rec- 
ords, and explained the effect which certain techniques in weigh- 
ing or variations therefrom would have upon the tape record 
(Kelly-Kennedy Transcript, pp. 324-367; and pp. 82-231; 252-254, 
this proceeding; Complainant’s Exhibits 5-10, inclusive). 

The respondent testified that he never requested or paid for 
overweight or other weighing favors and that, as far as he knew, 
he had never been favored in connection with the weighing of 
any cattle sold or purchased by him (pp. 275-278). He admitted 
that the four former weighmasters, Michael Shanahan, Fred Rick- 
ert, Cornelius Knudson and Fred Wilke, who testified on behalf 
of complainant, as well as Joseph Quinn, the weighmaster who 
weighed all of the transactions listed in the Order of Inquiry and 
Notice of Hearing but who did not testify in this proceeding, had 
weighed cattle for him during the year 1950, but denied asking 
them, directly or indirectly, for weighing favors of any sort and 
stated that testimony to the contrary was false (p. 295), and 
strongly denied paying any of said five former weighmasters for 
favoring him in the weighing of his cattle (pp. 275-278 ;295-297). 
He maintained that if he had been favored in any weighing trans- 
actions, he was unaware of such over- or under-weighing and that 
he had “supposed” that his cattle had been weighed correctly (p. 
281), and that, in any event, he couldn’t tell if he had been favored 
because his cattle generally were “sorted” for re-sale (p. 278). 
He stated that he believed that most of his profits came from 
“price advance” (p. 290). 

H. O. Hem, a scale engineer, offered expert testimony for the 
respondent to the effect that, for various reasons which he de- 
scribed, the automatic type of weight recorder such as the Street- 
er-Amet machine, was not as accurate as the beam type scale in 
use at the stockyard (Kelly-Kennedy Transcript, pp. 209-274). 
Foster V .Waltz, who was formerly active in the field of design- 
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ing and building scales, testified similarly (Kelly-Kennedy Tran- 
script, pp. 274-320). 

Melvin C. Smith, an accountant in the Chicago office of the 
Packers and Stockyards Division, testified for the complainant 
that he had examined the respondent’s books and records as kept 
for the respondent by Schultz Live Stock Commission Company, 
and found no entries of payments made to weighmasters during 
the year 1950 (pp. 237-241; Complainant’s Exhibits 14 and 14A). 
The respondent’s expenses for 1950 as revealed by the audit of 
his books and records are in substantial agreement with the re- 
spondent’s 1950 Annual Report (pp. 239-240; Complainant’s Ex- 
hibit 14). 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois (hereinafter called 
the stockyard), was at all times hereinafter mentioned a posted 
stockyard subject to the provisions of the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181-229). 


2. Burton W. Brodie, the respondent, was at all times here- 
inafter mentioned and is now registered with the Secretary of 
Agriculture as a market agency buying cattle on a commission 
basis and as a dealer buying and selling livestock for his own ac- 
count. 

3. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the Union Stock Yards and Transit Company, 
Chicago, Illinois and such scales are operated by weighmasters 
employed by the stockyard company. It is the duty of such weigh- 
masters to determine the correct weight of livestock being bought 
or sold and to record such correct weight on a scale ticket issued 
by the stockyard company. The weight thus recorded on the scale 
ticket determines the total sum which the buyer of the livestock 
pays to the seller. 

4. On or about the following dates in 1950, Joseph Quinn, a 
weighmaster at the stockyard, weighed drafts of cattle owned by 
the respondent which had been sold to Armour and Company 
through Schultz Live Stock Commission Company and Rice Broth- 
ers acting for the respondent, at more than their true and correct 
weights and weighed two drafts of cattle which respondent had 
bought through said two market agencies, at less than their true 
and correct weights and issued the following described scale tick- 
ets which, in each case involving sales of respondent’s cattle, 
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showed greater than the true and correct weight, and, in the two 
instances involving purchases of cattle by respondent, showed a 
weight less than the true and correct weight: 
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5. On various occasions during the year 1950, the respondent 
requested Cornelius J. Knudson, weighmaster employed by the 
stockyard company, to add weight to certain drafts of cattle owned 
by the respondent which were about to be weighed for purposes 
of sale for the respondent’s account, and to take weight off of 
certain drafts of cattle which were about to be weighed for pur- 
poses of sale to the respondent. Pursuant to such requests, the 
said weighmaster issued scale tickets on behalf of the stockyard 
company showing the weights of such drafts at weights greater 
or less than the correct weights thereof. 


6. On various occasions during the year 1950, the respondent 
requested Michael J. Shanahan and Fred A. Rickert, weighmas- 
ters employed by the stockyard company, to add weight to certain 
drafts of cattle owned by the respondent which were about to be 
weighed for purposes of sale for the respondent’s account. Pursu- 
ant to such requests, the said weighmasters issued scale tickets on 
behalf of the stockyard company showing the weights of such 
drafts at weights greater than the correct weights thereof. 


7. On or shortly after the times referred to in paragraphs 5 
and 6, the respondent gave cash payments to each of the above- 
named weighmasters, which payments were intended by the re- 
spondent and accepted by the weighmasters as compensation for 
the weight added to or subtracted from each draft as described 
in paragraphs 5 and 6 above. 


8. During 1950 the scales in use at the stockyard were beam 
type scales equipped with balance indicators which visibly indicate 
when the scale, empty or loaded, is correctly balanced. When emp- 
ty, the scale is correctly balanced when the poise assembly is at 
the zero position and the indicator is at the central position on 
the indicator target. Similarly, a load of livestock is correctly bal- 
anced and weighed when the poise assembly is moved to such po- 
sition on the weighbeam that the indicator is at the central posi- 
tion on the indicator target. Printing of the correct weight value 
is then accomplished by inserting the scale ticket in a slot of the 
poise assembly and, without moving the poise assembly from its 
position, operating a printing lever which presses the scale ticket 
against metal type numerals on the weighbeam. The false and in- 
correct weight values described in Findings of Fact 5 and 6 above 
were recorded when the weighmaster, after having balanced the 
weighbeam to determine the correct weight of the load, inten- 
tionally moved the poise assembly to a position indicating a great- 
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er or lesser weight value before operating the printing lever. 
Pawls attached to the poise assembly and engaging notches in the 
weighbeam prevent accidental movement of the poise assembly 
from its position. 

9. During 1950 automatic weight recording machines manu- 
factured by the Streeter-Amet Company were installed on certain 
stockyard scales in order to check the accuracy of weights being 
printed by weighmasters on scale tickets. The installation of such 
recorders was accomplished secretly, and their presence was 
known only to certain officials of the Streeter-Amet Company, the 
stockyard company and the Livestock Branch, Production and 
Marketing Administration, United States Department of Agricul- 
ture, and was unknown to any of the weighmasters or to the 
dealers or commission men doing business in the stockyard. These 
recorders determined the weight on the scale platform automati- 
cally, without regard to any manipulation by the weighmaster or 
any movement of the balance ball or the poise on the weighbeam 
of the stockyard scale and, when actuated by the pressing of an 
electric button located in the scale house, recorded such weight 
upon a paper tape. The weight values recorded on such tape rep- 
resented the total or gross weight on the scale platform at the 
instant the signal bell was pressed, that is, the weight of the live- 
stock plus the weight of the dead load on the platform. The auto- 
matic recorder, unlike the stockyard scale, was not rebalanced 
periodically during the day to compensate for dead load changes. 

10. The original of each scale ticket described in Findings of 
Fact 4, 5, and 6, above was retained among the records of the 
stockyard company in the usual course of business. In connection 
with the weighing transactions listed in paragraph 4 above, as 
well as in all other cases when respondent bought or sold cattle 
through a market agency, a copy of each such scale ticket was re- 
ceived by the selling agency or commission firm and the informa- 
tion thereon contained was, in the usual course of business, incor- 
porated in respondent’s records and the records of the commission 
firm. 

11. Respondent’s transactions as a dealer were recorded, and 
his books and records were kept by Schultz Live Stock Commis- 
sion Company, a market agency at the stockyard. The respond- 
ent’s books and records were examined by employees of the Pack- 
ers and Stockyard Division, but such books and records did not 
reflect any of the payments made to weighmasters as described 


in paragraph 7 above. 
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CONCLUSIONS 
I 


The respondent insists that he should have been furnished, prior 
to the hearing, with a bill of particulars specifying the dates upon 
which the alleged payments were made to weighmasters, the 
amounts of the payments, the buying and selling transactions in- 
volved, etc., with respect to the “divers” charge. The complain- 
ant replied that the weighmasters did not recollect such details 
and that accordingly there were no particulars to furnish except 
the names of the weighmasters which were supplied by letter. 
The complaint alleged in part that the respondent, at divers times 
during 1950, paid weighmasters employed by the stockyard com- 
pany to give him favorable weights. 

The respondent contends that if he did not obtain the particu- 
lars sought, the order of inquiry should be dismissed. He cites 
cases from the field of criminal law and procedure and draws from 
these cases the principles that he is entitled to the particulars 
sought in order to prepare his defense and to bar another admin- 
istrative “prosecution” for the same violations. This is not a crim- 
inal proceeding. Section 312(a) prohibits unfair, unjustly dis- 
criminatory or deceptive practices and devices at posted markets 
and section 312(b) authorizes the issuance of cease and desist 
orders against the continuance of such practices. The object of 
proceedings such as this is to eliminate such practices or devices. 
The availability of the sanction of suspending the registrant au- 
thorized by 7 U.S.C. § 204 does not make the proceeding a quasi- 
criminal or penal one. Farmers’ Live Stock Commission Co. v. 
United States, 54 F.(2d) 375, 378 (E.D. III. 1931); Nichols & 
Co. v. Secretary of Agriculture, 131 F.(2d) 651, 659 (C.C.A. ist, 
1942) ; Irving Weis & Co. v. Brannan, 171 F. (2d) 232, 235 (C.C.A. 
2d, 1948) ; Nelson v. Secretary of Agriculture, 133 F.(2d) 453, 
456 (C.C.A. 7th, 1943); Board of Trade of City of Chicago v. 
Wallace, 67 F.(2d) 402, 407 (C.C.A. 7th, 1933), cert. denied, 291 
U. S. 680 (1934). 

It is well-settled that the formalities and technicalities of crimi- 
nal, or even civil, pleading are not automatically applicable in 
administrative proceedings. Farmers’ Live Stock Commission Co. 
v. United States, supra, p. 381; American Newspaper Pub. Ass’n 
v. Labor Board, 193 F (2d) 782, 799-800 (C.C.A. 7th, 1951), pe- 
tition for certiorari filed May 9, 1952, sub. nom. International 
Typographical Union v. Labor Board, No. 56, October Term 1952, 
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21 L.W. 3002; Mansfield Journal Co. v. Federal Communications 
Commission, 180 F.(2d) 28, 86 (App. D.C. 1950) ; National Labor 
Relations Board v. Sunbeam Electric Mfg. Co., 183 F.(2d) 856, 
858 (C.C.A. 7th, 1943) ; National Labor Relations Board v. Rem- 
ington Rand, Inc., 94 F.(2d) 862, 873 (C.C.A. 2d, 1938) ,? cert. de- 
nied, 304 U.S. 576 (1938) ; State Board of Health v. Johnson, 19 
So. (2d) 445 (Miss. 1944), cert. denied, 324 U.S. 844 (1945) ; In re 
Buck’s License, 232 P.(2d) 801 (Oregon, 1951). The procedural 
requirements of the act are a matter of substance and not of form. 
Morgan v. United States, 298 U.S. 463 (1936). 

The order of inquiry and notice of hearing clearly states that 
the respondent paid weighmasters to get false weights and that 
such activities violate section 312(a) of the act. Section 312(a) 
makes it unlawful “. . . to engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device ... .” There is 
no claim by the respondent that the practice of paying weighmas- 
ters to obtain false weights is not a violation of section 312(a). 
Neither is there any contention that the nature of the violation 
charged is vague or obscure. The respondent urges only that he is 
entitled before hearing to details such as identification of the spe- 
cific transactions claimed to have been weighed falsely because 
of solicitation and payment of the weighmasters by the respond- 
ent. 

Taking up the principles underlying the respondent’s cases on 
criminal law and procedure, there was in this proceeding no lack 
of opportunity to prepare adequately whatever defense the re- 
spondent could devise. The respondent was served with the Order 
of Inquiry and Notice of Hearing, before the hearing he was fur- 
nished with a list of the weighmasters who would testify for the 
complainant and, because the hearing was recessed for over two 
months after the testimony of the weighmasters was taken, the 
respondent had notice and knowledge of the complainant’s evi- 
dence in plenty of time to work up his defense, It would have been 
no insuperable task for the respondent to examine its own records 
during the recess which would disclose the transactions weighed 
by the weighmasters who testified. These could not have been very 
large in number and the respondent could have narrowed the 
transactions possibly involved to a relatively few. The weighmas- 


1Learned Hand, C. J., in considering respondent's claim that it was denied a fair trial in 
that a bill of particulars was refused, said that such refusal “could not have seriously prej- 
udiced the respondent. Such a bill is important only when a party must meet his adversary's 
case without opportunity to prepare; it is of limited value in a trial by hearings at intervals.” 
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ters could have been called back for further cross-examination if 
the respondent desired. Even in some criminal proceedings rea- 
sonable approximation and a reasonable opportunity to prepare 
a defense are all that is necessary. Com. v. Louisville & N. R. Co., 
276 S.W. 531 (Ky. 1925). Concerning the claims that the alleged 
violations must be specified in the Order of Inquiry or in a bill 
of particulars to bar a second administrative “prosecution”, for 
the same violations, a transcript of the hearing is made and kept 
public, findings of fact and conclusions must be entered, and we 
can see no difficulty on the respondent’s part in forestalling a sec- 
ond administrative proceeding for any violations found in this 
proceeding. 

A further reason for disagreement with the respondent’s argu- 
ment that he had to be apprised of particular weighing trans- 
actions is that the gist of the violation charged is paying weigh- 
masters to bring about false weights. It would be an unfair prac- 
tice to give them gratuities without the necessity of alleging and 
proving the results of the payments of gratuities. See e.g., Mid- 
west Farmers, Inc. v. United States and Crosby et al. v. United 
States, 64 F. Supp. 91, 102 (D. Minn. 1945), where it was held to 
be a violation of 312(a) for a commission firm to give gratuities 
to truckers and representatives of shippers. The respondent 
seizes upon one of the aspects of the unfair practice rather than 
the essence of the unfair practice itself when he makes the point 
that he was deprived of preparing an adequate defense because 
he had to be informed of specific transactions so that he would 
have the opportunity to show if he could that the weights were 
not false. 

In the Midwest and Crosby cases, supra, the orders of inquiry 
contained a number of different kinds of charges. Most of these 
recited a single instance of the volation followed by a charge of 
the same violation “at divers other times” during the year. In 
both cases, however, there was a charge of giving gratuities to 
truckers and representatives of shippers over a period of years 
without the specification of any single instance by time, place, or 
trucker. Particularly in the Crosby case, it was argued through- 
out the administrative proceeding and upon court appeal that the 
hearing deprived the respondent of an opportunity to make an ad- 
equate defense. The court held (p. 96), “A careful examination of 
the record leads to the conclusion that the hearings in all respects 
meet the requirements of due process.” 


In summary, we do not agree with the respondent’s view that 
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failure to specify dates, names, transactions, etc., in the order of 
inquiry or a bill of particulars results in lack of due process of 
law to the respondent. Even in criminal law and procedure there 
are many instances in which the kinds of details sought here 
would be denied particularly where time is not of the essence of 
the crime or in crimes of a continuing nature. See American Ju- 
risprudence, Indictments and Informations, particularly § 70 and 
§ 72, and also the exhaustive article on bills of particulars in 
criminal cases, 5 A.L.R. 2d 444-569. 

The respondent also objects to the fact that because of the large 
number of proceedings of a similar nature, the testimony of the 
weighmasters was taken in series, that is, the hearing in each of 
a number of cases was opened for the testimony of the weigh- 
masters and then recessed for two to three months. We fail to 
see how any rights of the respondent were injuriously affected by 
this procedure. On the contrary, the respondent got the benefit 
of knowing the complainant’s case, in addition to the charges, at 
least two months before the hearing resumed for the DEenenener 
of his defense. 


II 


The respondent takes the position that the testimony of the 
weighmasters in this proceeding is inadmissible or is of no proba- 
tive value whatsoever because they made contrary statements in 
the investigation preceding the institution of this proceeding. Such 
prior self-contradictions have no substantive or independent testi- 
monial value and bear only on the question of the credibility of 
the witnesses. 2 Wigmore, Evidence § 1018. It is not surprising 
that the weighmasters would first deny wrongdoing and later tell 
the truth when protected from criminal punishment by the im- 
munity provisions of the statute. There is no merit either in the 
respondent’s cries that the weighmasters were coerced into admis- 
sion of receiving bribes and weighing falsely. They testified that 
the attorney for their union informed them that, under the stat- 
ute, they would receive immunity if they testified under subpoena. 
The respondent’s real dissatisfaction lies in the immunity provi- 
sions of the act which made it possible for the complainant to ob- 
tain the weighmasters’ testimony. 

The respondent is also aggrieved because the testimony of the 
weighmasters was not specific as to the dates and transactions 
involved in the payments and false weighings. The issue here, as 
well as in connection with the respondent’s other attacks on the ~ 
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testimony, resolves itself into one of the credibility of witnesses. 
It is not remarkable that the weighmasters were unable to give 
the specific information sought since they weighed hundreds of 
transactions daily and cannot be expected to have kept records 
or memoranda of their illegal activities. The weighmasters testi- 
fied that they weighed falsely upon solicitation from the respond- 
ent and were paid by the respondent for doing so. The respondent 
denies any such activities. The hearing examiner who saw the 
witnesses testify believed the weighmasters and we find no reason 
to overrule his opinion.? 

There was no testimony from former weighmaster Joseph 
Quinn concerning the transactions listed in Finding of Fact 4 and 
no testimony to the effect that he was paid by the respondent to 
weigh falsely. The violation alleged is engaging in or using the 
illegal practice of paying weighmasters to get false weights. While 
it is true that the evidence shows these weights to be false and 
that other weighmasters were paid to get false weights, a leap 
to the finding or conclusion that Quinn was also paid seems un- 
warranted and we refrain from doing so. The evidence supporting 


Finding of Fact 4 does, however, corroborate the testimony of the 
weighmasters to the extent that it shows false weighing in trans- 
actions of the respondent. 


III 


The facts found establish without doubt that the respondent 
engaged in or used an unfair, unjustly discriminatory, and de- 
ceptive practice or device in violation of section 312(a) of the act. 
The wilful causing of the making of false records for the stock- 
yard company constitutes a violation of section 402 of the act 
which incorporates section 10 of the act establishing the Federal 
Trade Commission. The failure of the respondent to make and 
keep records of his payments to the weighmasters is a violation 
of section 401 of the act. 

With respect to the possible sanctions for the violations found, 
the respondent urges that the sanction of suspension of his regis- 
tration is not available in this proceeding because the act supplies 
other sanctions for the violations found. This same position was 
found to be without merit in the Midwest and Crosby cases, supra, 


Such decisions as N. L. R. B. v. Universal Camera Corp., 190 F.(2d) 429 (CC.A. 2d. 1951), 
seem to stand for the proposition that a hearing examiner should not ordinarily be over- 
ruled on a finding of fact that depends upon the credibility of witnesses. 
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and in Miller v. Brannan et al. (U.S.D.C. N.D. IIl.), decided De- 
cember 1949. 

Of course all objections, exceptions, etc., of the respondent not 
specifically discussed that may be inconsistent with this decision 
and order are overruled or considered to be without controlling 
merit. 


ORDER 


The respondent shall cease and desist from: 

(1) Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of obtaining false weights from weighmasters 
at any posted stockyard; and 

(2) Making or causing to be made false entries in his ac- 
counts, records and memoranda or in the accounts, records and 
memoranda of any person subject to the provisions of the Packers 
and Stockyards Act. 

The respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a per- 
iod of six months commencing on the effective date of this order. 

A copy hereof shall be served upon the respondent by regis- 
tered mail or in person. Except as to service, this order shall be- 
come effective on the 20th day after the date of this order. 


(No. 3281) 


In re ANTHONY J. CELLA. P&S Doc. No. 1937. Decided October 
31, 1952. 


Suspension of Registration — Cease and Desist — Unfair, 
Unjustly Discriminatory, and Deceptive Practice — Ob- 
taining False Weights — Books and Records 


Where the Order of Inquiry charged the respondent with violating sections 
312(a) and 401 of the act and section 10 of the Federal Trade Com- 
mission Act by engaging in an unfair, unjustly discriminatory and de- 
ceptive practice in connection with the weighing of livestock sold by him, 
by wilfully failing to keep books and records disclosing all expenses 
incurred by him in his business, and by wilfully causing the making of 
false entries in the records of the stockyard company and the market 
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agencies through which the livestock were sold, the respondent is ordered 
to cease and desist from engaging in the unfair, unjustly discriminatory, 
and deceptive practice of obtaining false weights from weighmasters at 
any posted stockyard and from making or causing to be made false 
entries in his books and records or in the books and records of any person 
subject to the act, and is further ordered to keep proper books and 
records, and his registration is suspended for a period of six months 
commencing on the effective date of the order. 


Messrs. Jerome S. Ducrest, Benjamin M. Holstein, and Gilbert A. Horn for 
Livestock Branch, Production and Marketing Administration. Mr. John 
J. Toohey, of Chicago, Illinois, for respondent. Mr. John J. Curry, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an Order of Inquiry and Notice of Hearing issued February 21, 
1951, by H. E. Reed, Director, Livestock Branch, Production and 
Marketing Administration, United States Department of Agri- 
culture, acting under authority delegated by the Secretary of Ag- 


riculture. The respondent is an individual registered as a dealer . 
under the act and, at the times specified in the Order of Inquiry 
and Notice of Hearing, was so engaged at the Union Stock Yards, 
Chicago, Illinois, a stockyard posted under the act. This is one 
of a large number of similar proceedings involving dealers at that 
stockyard. 

The complaint charges (1) that on certain specified dates and 
at divers times during the year 1950 the respondent paid certain 
sums of money, or gave other compensation to various weighmas- 
ters employed by the stockyard company for the purpose and with 
the effect of compensating them for recording weights on scale 
tickets showing the weight of cattle sold by him at a weight great- 
er than the true and correct weight thereof; (2) that the false 
tickets so issued became part of the records of the stockyard com- 
pany and the market agencies through which the cattle were sold; 
and (3) that the respondent’s books and records did not disclose 
all expenses incurred by him in his business as a dealer at the 
stockyard during the year 1950. These charges are alleged to 
constitute violations of sections 312(a), 401 and 402 of the act. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations, denied the charges made in the complaint, 
requested that the phrase “and at divers other times during the 
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year 1950” be stricken, or that in the alternative complainant be 
required to give respondent particulars as to dates and transac- 
tions and requested an oral hearing. Complainant on July 26, 1951, 
filed a “Reply to Respondent’s Prayer for a Bill of Particulars 
and Motion to Strike”’. 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by John J. Toohey, Chicago, Illinois. Benjamin M. Holstein, 
Jerome Ducrest and Gilbert A. Horn, Office of the Solicitor, Unit- 
ed States Department of Agriculture, appeared as counsel for the 
complainant. The hearing began in Chicago on August 8, 1951, 
and with intervening recesses, was concluded on November 16, 
1951. The examiner issued a report proposing that the respondent 
be found to have violated the act as charged. The respondent filed 
exceptions and oral argument was held before me in Washington, 
D. C., on July 30-31, 1952. 

At the hearing, Michael J. Shanahan, a former weighmaster, 
testified that on occasions during 1950 the respondent personally 
requested him to overweigh or add weight to cattle which were 
being sold for the respondent’s account, that he complied with 
these requests by adding varying amounts to the correct weight 
of the particular draft and issuing scale tickets showing such pad- 
ded weights, and that the respondent personally paid him in cash 
for such added weight (pp. 5-9). He further testified that respond- 
ent told him “what weight he wanted put on them” (p. 6), and 
that he gave the respondent whatever amount of excess weight 
he requested. He stated that respondent had paid him personally 
“several times’, on three or four occasions he had paid him $10, 
and that altogether he paid him $40 or $50 during such year. Mr. 
Shanahan also said that on some occasions, when respondent was 
not at the stockyard or at the scale where Mr. Shanahan was 
weighing, respondent’s brother, John Cella, paid him for the said 
excess weight given to the respondent. On cross-examination the 
witness affirmed that he was paid also by John Cella on behalf of 
Anthony Cella (p. 15). He could not recall the day, the month, 
or the seasons of 1950 when he weighed respondent’s cattle or the 
scales where he weighed such cattle. 

Fred Rickert, a former weighmaster, testified that he weighed 
cattle once for respondent during the year 1950 and that at the 
request of John Cella, he added weight to the correct weight of 
such draft. He stated that said John Cella told him that the cattle’ 
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being weighed belonged to the respondent and “to put on weight”. 
The witness further testified that some time after he had added 
the said weight he was paid $1 for doing so by said John Cella 
who told him he was making the payment for the respondent (pp. 
20-25). The weighmaster could not remember at what scale he 
weighed the cattle, on what day of the month or season of the 
year, what buyers were involved, or what weight he added to the 
draft. 

Cornelius J. Knudson, a former weighmaster, testified that 
“several times” during the year 1950 in weighing drafts of cattle 
for the respondent, he was requested by John Cella to add weight 
to such drafts and that on each occasion when John Cella made 
such request he informed the witness that they were “Tony’s cat- 
tle” or ““Tony’s cattle are coming * * * take care of them”. 
Mr. Knudson further testified that “as a rule” he complied with 
such request and that, depending upon the number of head of 
cattle in the draft, he added weight and that ‘“‘on several occasions” 
he added “£100 pounds”. The witness stated that he was paid “‘sev- 
eral times” during such year by John Cella for adding such weight 
to the drafts of respondent’s cattle; and that he was paid at the 
rate of $3 per hundredweight at the end of the week in which the 
cattle were weighed. He further testified that, in making such 
payments, John Cella specified that the payments were made for 
the weight added on “Anthony Cella’s cattle” (pp. 44-49). On 
cross-examination the witness could recall no details as to the 
exact dates when he weighed the cattle, or the names of the buy- 
ers and sellers of the cattle which he weighed. 

Fred Wilke, a former weighmaster, testified that he weighed 
drafts of cattle for respondent at “various scales” during the year 
1950 and at Scale D-2 “in particular’. He further testified that 
he had conversations with John Cella concerning the weighing 
of drafts of respondent’s cattle, that John Cella requested him 
“to favor Anthony” when such drafts were weighed and informed 
him that they were respondent’s cattle. He stated that he added 
30 pounds to a draft of respondent’s cattle on one occasion and 
was paid $2.00 therefor by John Cella and en another occasion 
added 20 pounds on another draft and was paid $1.00 by John 
Cella (pp. 64-73). In weighing said drafts of respondent’s cattle 
he stated that he recalled writing down respondent’s initials, 
“T. C.”, on the scale tickets (p. 78), the “T. C.” indicating the 
name of Tony Cella. On cross-examination the witness could not 
recall the names of the purchasers of the cattle or fix the dates 
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of the weighings except that he thought it was in the spring of 
1950. 

Edward Hoffman, a former weighmaster, testified that he 
weighed drafts of cattle for respondent at scale A-3 in the latter 
part of November or the first part of December and on two such 
occasions favored the respondent by adding weight to two drafts 
of cattle at the request of John Cella. He stated that just prior 
to the time the first of such two drafts was weighed, John Cella, 
who accompanied the draft of cattle to the scale, told him he 
“could use a little weight” and that at the time the draft was 
weighed the representative of the commission firm through which 
the cattle were being sold called in respondent’s initials “‘T. C.” to 
be put on the scale ticket as the owner of said draft. The witness 
further testified that on such occasion he added “either 100 or 
150 pounds” and was paid $4.00 or $5.00 for doing so by John 
Cella. He said that he gave respondent weight at scale A-3 “once 
after that”—at “around the same time” but didn’t get paid for 
doing so (pp. 83-89). 

The complainant also introduced weight records made by a con- 
cealed, automatic weight recording machine attached to the scales 
in order to show, by comparison with the scale tickets, the amount 
of weight alleged to have been added in each of the transactions 
set forth respectfully in the complaint (Complainant’s Exhibits 
5-11, inclusive). 

The parties stipulated and agreed that all or certain portions 
of the testimony of Frank M. Flynn, Vern C. Kennedy, John S. 
Porcaro, Donald R. Jones, and Charles L. Richard, as transcribed 
in the proceedings “In re Joseph P. Kelly, P. & S: Docket No. 
1926” and “In re Edward Kennedy, P. & S. Docket No. 1927” 
and the testimony of said Charles L. Richard beginning at page 
1747 and ending at page 1764, as transcribed in the proceeding 
entitled “In re Richard W. Arnold, P. & S. Docket No. 1933” was 
adopted by reference and made a part of the evidence in the 
present proceeding. The parties further stipulated and agreed 
that Complainant’s Exhibits 1, 2, 3, and 4 in P. & S. Docket No. 
1926 were received as evidence in this proceeding as Complain- 
ant’s Exhibits 1, 2, 3, and 4. 

Frank M. Flynn, General Superintendent of the stockyard, tes- 
tified with respect to routine weighing procedure and instructions 
given to weighmasters. He also stated that stockyard scales were 
periodically tested under supervision of the Department of Agri- 
culture and so maintained as to insure accuracy (Kelly-Kennedy 
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Transcript, pp. 12-56). Mr. Flynn and John §S. Porcaro, Assistant 
General Superintendent of the stockyard, testified as to the cir- 
cumstances surrounding the installation during 1950 of automatic 
weight recorders which were attached to certain hog and cattle 
scales in the stockyard (Kelly-Kennedy Transcript, pp. 58-71; 113- 
118; 173-174). 

Vern C. Kennedy, President of the Streeter-Amet Company, 
manufacturer of the automatic recorders, described the function, 
purpose, accuracy, principles of operation and method of installa- 
tion of the machines (Kelly-Kennedy Transcript, pp. 134-170; 
Complainant’s Exhibits 3 and 4). 

Donald R. Jones, chief draftsman for the Streeter-Amet Com- 
pany, testified that he planned and personally supervised the in- 
stallation of the recorders and the periodic servicing and testing 
of the machines and removal of the tape record (Kelly-Kennedy 
Transcript, pp. 188-197). 

The parties stipulated as to the identity of the tape records re- 
moved from Scale A-3 at the stockyard, and such tape record was 
admitted in evidence (pp. 103-104; Complainant’s Exhibit 12). 

Charles L. Richard, Supervisor of scales and weighing in the 
Packers and Stockyards Division, testified that he organized, su- 
pervised and reviewed the assembling of the weighing data and 
its compilation in exhibit form. He described the method by which 
the data on the scale tickets were co-related and compared with 
the data on the tape record made by the automatic recorders, de- 
scribed weighing practice and procedure, analyzed the tape rec- 
ords, and explained the effect which certain techniques in weigh- 
ing or variations therefrom would have upon the tape record 
(Kelly-Kennedy Transcript, pp. 324-367; and pp. 82-231; 252- 
254, this proceeding; Complainant’s Exhibits 5-11, inclusive). 

Melvin C. Smith, an accountant in the Chicago office of the 
Packers and Stockyards Division, identified complainant’s exhib- 
its which he prepared showing the proportion of the respondent’s 
profits in the year 1950 attributable to the difference between pur- 
chase and selling price, and the proportion attributable to the 
weight increase of the cattle from the time of purchase until the 
time of sale, as well as similar profits of all cattle dealers at the 
stockyard; the total profits realized from the weight added over 
and above the weight of the cattle as shown on the record made 
by the automatic weight recorder in the transactions listed in the 
Order of Inquiry and Notice of Hearing (pp. 184-192; Complain- 
ant’s Exhibits 13, 15 and 16, respectively) ; and a record of the 
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purchases and sales of respondent and John Cella during the per- 
iod January 2 - November 1, 1950, showing the number of cattle 
bought and sold by each and the weekly periods of such purchases 
and sales (pp. 255-257; Complainant’s Exhibit 17). This evidence 
shows that Anthony Cella and John Cella, both separately regis- 
tered dealers, operated in business in alternative periods, i.e., that 
Anthony did not operate when John did and vice versa. 

Mr. Richard and Mr. Charles Jennings; District Supervisor, 
Packers and Stockyards Division, Chicago, Illinois, testified that 
the respondent, when interviewed by them in December of 1950 
during the investigation in Chicago of unfair practices at the 
stockyard, admitted that during the year 1950 he and his brother 
John had “actually . . . been operating as partners” (p. 263). Mr. 
Richard read into the record a memorandum which he made im- 
mediately after he and Mr. Jennings had interviewed the respond- 
ent on December 11, 1950, which related, among other things, that 
the respondent had told them that he and John had “actually 
. . . been operating as partners” because John owed him money 
and explained that “by operating as a partnership he was giving 
John an opportunity to repay him” (p. 263). Respondent, upon 
cross-examination, denied having made such statements and stated 
that he and John ‘‘were never partners”. He further stated that 
he didn’t know Mr. Jennings and didn’t remember talking to Mr. 
Richard and Mr. Jennings. Mr. Donald Bowman, Marketing Spe- 
cialist, Packers and Stockyards Division, testified that during the 
Division’s investigation in December 1950, he made “notes” with 
respect to persons who appeared for interviews during that period 
and that his notes showed that the respondent was interviewed by 
Messrs. Richard and Jennings. Mr. Ben Platt, Assistant Super- 
visor, Packers and Stockyards Division, Chicago, Illinois, testi- 
fied that he saw the respondent and John together many times 
throughout the year 1950 “in. many parts of the yards” includ- 
ing market agencies’ alleys and that he saw them together at 
scales, Scale A-3 particularly, when cattle was being weighed to 
one or the other. 

The respondent testified that he was not operating as a dealer 
at the stockyard during the period from October 16 to 19, 1950, 
when the seven weighing transactions specified in the complaint 
occurred, that he did not buy and sell any cattle during such per- 
iod, and that he did not receive any money from the sale of the 
cattle weighed and sold in the specified transactions, He explained 
that the specified transactions “‘couldn’t be” his because he “didn’t 
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buy any cattle in (the) month of October” explaining that he was 
ill and away from the stockyard from September to December. He 
denied having bribed any weighmasters and, more specifically, 
denied having paid Joseph Quinn or the five other former weigh- 
masters who testified on behalf of complainant. 

Harold T. Huggins, bookkeeper for the Schultz Live Stock Com- 
mission Company, clearor for respondent, testifying in behalf of 
respondent, stated that the only entry in respondent’s books for 
October was for a “locker charge’’. He testified that respondent’s 
books showed no purchases or sales for the period from Septem- 
ber 4 to December 31, 1950, as respondent was out of business 
“from September to December” and that respondent was not even 
in “the office” (Schultz’s) during such period. He further testi- 
fied that he was informed by John Cella that the cattle in the 
“questioned” transactions specified in the Order of Inquiry were 
his and, therefore, the transactions were not entered in respond- 
ent’s books, notwithstanding the fact that respondent was shown 
on the accounts of sale as the owner of the cattle, but were record- 
ed in said John Cella’s books and accounts. 

Melvin C. Smith, an accountant in the Chicago office of the 
Packers and Stockyards Division, testified for the complainant 
that he had examined the respondent’s books and records as kept 
for the respondent by Schultz Live Stock Commission Company, 
and found no entries of payments made to weighmasters during 
the year 1950 (pp. 189-190; Complainant’s Exhibits 14 and 14A). 
The respondent’s expenses for 1950 as revealed by the audit of 
his books and records are in substantial agreement with the re- 
spondent’s 1950 Annual Report (p. 190; Complainant’s Exhibit 
14). 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois (hereinafter called 
the stockyard), operated by the Union Stock Yard & Transit Com- 
pany of Chicago (hereinafter called the stockyard company), was 
at all times hereinafter mentioned a posted stockyard subject to 
the provisions of the Packers and Stockyards Act, 1921, as amend- 
ed (7 U.S.C. 181 e¢ seq.). 


2. Anthony J. Cella, the respondent, was at all times herein- 
after mentioned and is now registered with the Secretary of Agri- 
culture as a dealer buying and selling cattle for his own account. 


3. Livestock bought and sold at the stockyard is weighed on 
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scales belonging to the stockyard company and located in the 
stockyard, and such scales are operated by weighmasters employed 
by the stockyard company. It is the duty of such weighmasters to 
determine the true and correct weight of livestock being bought 
or sold and to record such true and correct weight in printed form 
on a scale ticket issued by the stockyard company. The weight thus 
recorded on the scale ticket determines the total sum which the 
buyer of the livestock pays to the seller. 


4. On or about the following dates in 1950, Joseph Quinn, a 
weighmaster at the stockyard, weighed drafts of cattle owned by 
the respondent which had been sold to various buyers through 
various commission firms acting for the respondent, at more than 
their true and correct weight and issued the following described 
scale tickets which, in each case, showed a weight greater than 
the true and correct weight: 





sisonpolg 


g9 009‘8 ¢99‘8 oseoryD 8 OD *AOIG YS.QSHId 9b $V 699F6T-A wun 6T/IT 

062 OLE'LT 092'8T “s0rg S0ry 6T ‘OD Yanourty EF €-V Szorér-a@ uund= 61/IT 

Ost 0ss‘9 0s6‘9 *sorg ory 9 plemucein SOON. QIT §-V 6h988T-A Und 9T/IT 

$3 Shs 008°2 ‘s0lg sory € ‘oO PAnowsty TIL EV PpPp9ssI-A uUuNh = 9T/TL 

0&€ 09nTZ 06L‘TZ “sorg sory 03 ‘oO PaAnowly OIL SV EP9sslI-a uuinh = gt/It 

022 0g8‘és 0S0°FS ‘solg sory G3 Jejooyy P pnog got SV TrIssI-A uwuinh = gt/It 

Sco SOL‘8 0968 *solg sory 6 ‘OO VIMS 18 SV vpi9sst-a uur = 9gt/tt 
“ON 22914 24B1am AYybiam sazsDmYybram pos yaymM pDeY 4afing 4aq aq daqunu 4azspum (0S6T) 
“LY 8IUD 3994109 2991109 fig 784917 ybnoiy2 f0.1aq fo “Une -wnU 994902 ybiay 20q 
u1njdwog 29a0qn 97098 U0 ws U0Is = -WNAT eUnN 2f{Diq 21095 9109S 

pappp passaidurt  -s1uwoy 

4 Bram fo 24610 4 

qunoWy 


Cite as 11 A.D. 875 


mw 
N 
oa 
mo 
< 
3 
< 
D4 
ns 
oO 
°o 
=a 
wa 
Qa 
A 
< 
n 
fom} 
ica} 
nd 
Ss) 
< 
ou 





In re CELLA, ANTHONY J. 885 
Cite as 11 A.D. 875 


5. On various occasions during the year 1950, the respondent 
requested Michael J. Shanahan, a weighmaster employed by the 
stockyard company, to add weight to certain drafts of cattle which 
the respondent was selling. Pursuant to such requests, the said 
weighmaster issued scale tickets on behalf of the stockyard com- 
pany showing the weights of such drafts at weights greater than 
the correct weights thereof. 


6. On various occasions during the year 1950, John Cella, re- 
quested Michael Shanahan, Cornelius J. Knudson, Fred A. Rick- 
ert, Fred Wilke, and Edward Hoffman, weighmasters employed 
by the stockyard company, to add weight to certain drafts of cat- 
tle which the respondent was selling. Pursuant to such requests, 
the said weighmasters issued scale tickets on behalf of the stock- 
yard company showing the weights of such drafts at weights 
greater than the correct weights thereof. 


7. Shortly after the times referred to in Findings of Fact 5 
and 6, the respondent or his brother and agent, John Cella, on 
behalf of respondent, gave cash payments to each of the above- 
named weighmasters, which payments were intended by respond- 
ent and said John Cella and accepted by the said weighmasters as 


compensation for the weight added to each draft of respondent’s 
cattle. 


8. Although John Cella asked for and received the false 
weights described in Finding of Fact 6 and made the payments 
described in Finding of Fact 7, he did so as an agent or co-princi- 
pal of the respondent. 


9. During the year 1950 the scales in use at the stockyard 
were beam type scales equipped with balance indicators which vis- 
ibly indicate when the scale, empty or loaded, is correctly balanced. 
When empty, the scale is correctly balanced when the poise as- 
sembly is at the zero position and the indicator is at the central 
position on the indicator target. Similarly, a load of livestock is 
correctly balanced and weighed when the poise assembly is moved 
to such position on the weighbeam that the indicator is at the 
central position on the indicator target. Printing of the correct 
weight value is then accomplished by inserting the scale ticket 
in a slot of the poise assembly and, without moving the poise as- 
sembly from its position, operating a printing lever which presses 
the scale ticket against metal type numerals on the weighbeam. 
The false and incorrect weight values described in Findings of 
Fact 5 and 6 were recorded when the weighmaster, after having 
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balanced the weighbeam to determine the correct weight of the 
load, intentionally moved the poise assembly to a position indi- 
cating a greater weight value before operating the printing lever. 
Pawls attached to the poise assembly and engaging notches in the 
weighbeam prevent accidental movement of the poise assembly 
from its position. 


10. During 1950 automatic weight recording machines manu- 
factured by the Streeter-Amet Company were installed on certain 
stockyard scales in order to check the accuracy of weights being 
printed by weighmasters on scale tickets. The installation of such 
recorders was accomplished secretly, and their presence was 
known only to certain officials of the Streeter-Amet Company, the 
stockyard company and the Livestock Branch, Production and 
Marketing Administration, United States Department of Agri- 
culture, and was unknown to any of the weighmasters or to the 
dealers or commission men doing business in the stockyard. These 
recorders determined the weight on the scale platform automati- 
cally, without regard to any manipulation by the weighmaster or 
any movement of the balance ball or the poise on the weighbeam 
of the stockyard scale and, when actuated by the pressing of an 
electric button located in the scale house, recorded such weight 
upon a paper tape. The weight values recorded on such tape rep- 
resented the total or gross weight on the scale platform at the 
instant the signal bell was pressed, that is, the weight of the 
livestock plus the weight of the dead load on the platform. The 
automatic recorder, unlike the stockyard scale, was not rebalanced 
periodically during the day to compensate for dead load changes. 


11. The original of each scale ticket on which false weights 
were recorded as described in Findings of Fact 4, 5 and 6 was 
retained among the records of the stockyard company in the usual 
course of business. In connection with the weighing transactions 
listed in Finding of Fact 4, as well as in all other cases when 
respondent sold cattle through a market agency, a copy of each 
such scale ticket was received by the selling agency or commission 
firm and the information thereon contained was, in the usual 
course of business, incorporated in respondent’s records and in 
the records of the commission firm. 


12. During the year 1950, the respondent’s dealer transactions 
at the stockyard were recorded, and his books and records were 
kept, by Schultz Live Stock Commission Company, a market agen- 
cy at the stockyard. Such books and records did not reflect any 





In re CELLA, ANTHONY J. 887 
Cite as 11 A.D. 875 


of the payments made to weighmasters as described in Finding 
of Fact 7. 


CONCLUSIONS 


I 


The respondent insists that he should have been furnished, prior 
to the hearing, with a bill of particulars specifying the dates upon 
which the alleged payments were made to weighmasters, the 
amounts of the payments, the buying and selling transactions in- 
volved, etc., with respect to the “divers” charge. The complainant 
replied that the weighmasters did not recollect such details and 
that accordingly there were no particulars to furnish except the 
names of the weighmasters which were supplied by letter. The 
complaint alleged that the respondent, at divers times during 1950, 
paid weighmasters employed by the stockyard company to give 
him favorable weights. 

The respondent contends that if he did not obtain the particu- 
lars sought, the order of inquiry should be dismissed. He cites 
cases from the field of criminal law and procedure and draws 
from these cases the principles that he is entitled to the particu- 
lars sought in order to prepare his defense and to bar another 
administrative “prosecution” for the same violations. This is not 
a criminal proceeding. Section 312(a) prohibits unfair, unjustly 
discriminatory or deceptive practices and devices at posted mar- 
kets and section 312(b) authorizes the issuance of cease and de- 
sist orders against the continuance of such practices. The object 
of proceedings such as this is to eliminate such practices or de- 
vices. The availability of the sanction of suspending the registrant 
authorized by 7 U.S.C. § 204 does not make the proceeding a quasi- 
criminal or penal one. Farmers’ Live Stock Commission Co. v. 
United States, 54 F. (2d) 375, 378 (E.D. Ill. 1931); Nichols & 
Co. v. Secretary of Agriculture, 131 F. (2d) 651, 659 (C.C.A. 1st, 
1942); Irving Weis & Co. v. Brannan, 171 F. (2d) 232, 235 
(C.C.A. 2d, 1948); Nelson v. Secretary of Agriculture, 133 F. 
(2d) 458, 456 (C.C.A. 7th, 1943) ; Board of Trade of City of Chi- 
cago v. Wallace, 67 F. (2d) 402, 407 (C.C.A. 7th, 1933), cert. 
denied, 291 U. S. 680 (1934). 

It is well-settled that the formalities and technicalities of crim- 
inal or even civil pleading are not automatically applicable in ad- 
ministrative proceedings. Farmers’ Live Stock Commission Co. v. 
United States, supra, p. 381; American Newspaper Pub. Ass’n v. 
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Labor Board, 193 F. (2d) 782, 799-800 (C.C.A. 7th, 1951), peti- 
tion for certiorari filed May 9, 1952, sub. nom. International Typo- 
graphical Union v. Labor Board, No. 56, October Term, 1952, 21 
L.W. 3002; Mansfield Journal Co. v. Federal Communications 
Commission, 180 F. (2d) 28, 36 (App. D.C. 1950) ; National Labor 
Relations Board v. Sunbeam Electric Mfg. Co., 183 F.(2d) 856, 
858 (C.C.A. 7th, 1943) ; National Labor Relations Board v. Rem- 
ington Rand, Inc., 94 F.(2d) 862, 873 (C.C.A. 2d, 1938),' cert. 
denied, 304 U.S. 576 (1938) ; State Board of Health v. Johnson, 
19 So.(2d) 445 (Miss. 1944), cert. denied, 324 U.S. 844 (1945) ; 
In re Buck’s License, 232 P.(2d) 801 (Oregon, 1951). The pro- 
cedural requirements of the act are a matter of substance and not 
of form. Morgan v. United States, 298 U.S. 468, 478 (1936). 

The Order of Inquiry and Notice of Hearing clearly states that 
the respondent paid weighmasters to get false weights and that 
such activities violate section 312(a) of the act. Section 312 (a) 
makes it unlawful “. . . to engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device ... .” There is 
no claim by the respondent that the practice of paying weigh- 
masters to obtain false weights is not a violation of section 312 (a). 
Neither is there any contention that the nature of the violation 
charged is vague or obscure. The respondent urges only that he 
is entitled before hearing to details such as the identification of 
the specific transactions claimed to have been weighed falsely be- 
cause of solicitation and payment of the weighmasters by the re- 
spondent. 

Taking up the principles underlying the respondent’s cases on 
criminal law and procedure, there was in this proceeding no lack 
of opportunity to prepare adequately whatever defense the re- 
spondent could devise. The respondent was served with the Order 
of Inquiry and Notice of Hearing before the hearing he was fur- 
nished with a list of the weighmasters who would testify for the 
complainant and, because the hearing was recessed for over two 
months after the testimony of the weighmasters was taken, the 
respondent had notice and knowledge of the complainant’s evi- 
dence in plenty of time to work up his defense. It would have been 
no insuperable task for the respondent to examine its own records 
during the recess which would disclose the transactions weighed 


*Learned Hand, C. J., in considering respondent's claim that it was denied a fair trial in 
that a bill of particulars was refused, said that such refusal ‘‘could not have seriously prej- 
udiced the respondent. Such a bill is important only when a party must meet his adversary’s 
case without opportunity to prepare; it is of limited value in a trial by hearings at intervals.” 
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by the weighmasters who testified. These could not have been very 
large in number and the respondent could have narrowed the 
transactions possibly involved to a relative few. The weighmasters 
could have been called back for further cross-examination if the 
respondent desired. Even in some criminal proceedings reason- 
able approximation and a reasonable opportunity to prepare a 
defense are all that is necessary. Com. v. Louisville & N. R. Co., 
276 S.W. 531 (Ky. 1925). Concerning the claims that the alleged 
violations must be specified in the Order of Inquiry or in a bill 
of particulars to bar a second administrative “prosecution,” for 
the same violations, a transcript of the hearing is made and kept 
public, findings of fact and conclusions must be entered, and we 
can see no difficulty on the respondent’s part in forestalling a sec- 
ond administrative proceeding for any violations found in this 
proceeding. 

A further reason for disagreement with the respondent’s argu- 
ment that he had to be apprised of particular weighing transac- 
tions is that the gist of the violation charged is paying weigh- 
masters to bring about false weights. It would be an unfair prac- 
tice to give them gratuities without the necessity of alleging and 
proving the results of the payments or gratuities. See e.g., Mid- 
west Farmers, Inc. v. United States and Crosby et al. v. United 
States, 64 F. Supp. 91, 102 (D. Minn. 1945), where it was held 
to be a violation of 312(a) for a commission firm to give gratui- 
ties to truckers and representatives of shippers. The respondent 
seizes upon one of the aspects of the unfair practice rather than 
the essence of the unfair practice itself when he makes the point 
that he was deprived of preparing an adequate defense because 
he had to be informed of specific transactions so that he would 
have the opportunity to show if he could that the weights were 
not false. 

In the Midwest and Crosby cases, supra, the orders of inquiry 
contained a number of different kinds of charges. Most of these 
recited a single instance of the violation followed by a charge of 
the same violation “at divers other times” during the year. In 
both cases, however, there was a charge of giving gratuities to 
truckers and representatives of shippers over a period of years 
without the specification of any single instance by time, place, or 
trucker. Particularly in the Crosby case, it was argued through- 
out the administrative proceeding and upon court appeal that the 
hearing deprived the respondent of an opportunity to make an 
adequate defense. The court held (p. 96), “A careful examination 
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of the records leads to the conclusion that the hearings in all re- 
spects meet the requirements of due process.” 

In summary, we do not agree with the respondents’ view that 
failure to specify dates, names, transactions, etc., in the order of 
inquiry or a bill of particulars results in lack of due process 
of law to the respondent. Even in criminal law and procedure 
there are many instances in which the kinds of details sought 
here would be denied particularly where time is not of the es- 
sence of the crime or in crimes of a continuing nature. See Ameri- 
can Jurisprudence, Indictments and Informations, particularly 
§ 70 and § 72, and also the exhaustive article on bills of particu- 
lars in criminal cases, 5 A.L.R. 2d 444-569. 

The respondent also objects to the fact that because of the 
large number of proceedings of a similar nature, the testimony 
of the weighmasters was taken in series, that is, the hearing in 
each of a number of cases was opened for the testimony of the 
weighmasters and then recessed for two to three months. We fail 
to see how any rights of the respondent were injuriously affected 
by this procedure. On the contrary, the respondent got the benefit 
of knowing the complainant’s case, in addition to the charges, at 
least two months before the hearing resumed for the presenta- 
tion of his defense. 


II 


The respondent takes the position that the testimony of the 
weighmasters in this proceeding is inadmissible or is of no pro- 
bative value whatsoever because they made contrary statements 
in the investigation preceding the institution of this proceeding. 
Such prior self-contradictions have no substantive or independent 
testimonial value and bear only on the question of the credibility 
of the witnesses. 2 Wigmore, E'vidence § 1018. It is not surprising 
that the weighmasters would first deny wrongdoing and later tell 
the truth when protected from criminal punishment by the im- 
munity provisions of the statute. There is no merit either in the 
respondent’s cries that the weighmasters were coerced into ad- 
mission of receiving bribes and weighing falsely. They testified 
that the attorney for their union informed them that, under the 
statute, they would receive immunity if they testified under sub- 
poena. The respondent’s real dissatisfaction lies in the immunity 
provisions of the act which made it possible for the complainant 
to obtain the weighmasters’ testimony. 

The respondent is also aggrieved because the testimony of the 
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weighmasters was not specific as to the dates and transactions 
involved in the payments and false weighings. The issue here, as 
well as in connection with the respondent’s other attacks on the 
testimony, resolves itself into one of the credibility of witnesses. 
It is not remarkable that the weighmasters were unable to give 
the specific information sought since they weighed hundreds of 
transactions daily and cannot be expected to have kept records 
or memorada of their illegal activities. The weighmasters testi- 
fied that they weighed falsely upon solicitation from the respond- 
ent and were paid by the respondent for doing so. The respondent 
denies any such activities. The hearing examiner who saw the wit- 
nesses testify believed the weighmasters and we find no reason to 
overrule his opinion.? 

There was no testimony from former weighmaster Joseph 
Quinn concerning the transactions listed in Finding of Fact 4 
and no testimony to the effect that he was paid by the respondent 
to weigh falsely. The violation alleged is engaging in or using the 
illegal practice of paying weighmasters to get false weights. While 
it is true that the evidence shows these weights to be false and 
that other weighmasters were paid to get false weights, a leap 
to the finding or conclusion that Quinn was also paid seems un- 
warranted and we refrain from doing so. The evidence supporting 
Finding of Fact 4 does, however, corroborate the testimony of 
the weighmasters to the extent that it shows false weighing in 
transactions of the respondent. 

As is seen from Finding of Fact 8, we have found and we con- 
clude that John Cella acted as agent for the respondent or as a 
co-principal with the respondent in the transactions where John 
Cella told the weighmasters that the cattle being sold belonged to 
the respondent. We think this finding justified in view of the pe- 
culiar pattern of operation of the two brothers, the fact that the 
accounts of sale, as shown by the listed transactions in Finding 
of Fact 4, were made out in the name of the respondent without 
objection, the fact that the respondent admitted that he and his 
brother operated as “partners” during the summer of 1950, the 
fact that John Cella put the transactions through as those of the 
respondent and the fact that the respondent and his brother were 
seen together many times when either one or the other was buying 
or selling cattle. 


2Such decisions as N. L. R. B. v. Universal Camera Corp., 190 F.(2d) 429 (C.C.A. 2d, 1951), 
seem to stand for the proposition that a hearing examiner should not ordinarily be over 
ruled on a finding of fact that depends upon the credibility of witnesses. j 
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III 


The facts found establish without doubt that the respondent 
engaged in or used an unfair, unjustly discriminatory, and decep- 
tive practice or device in violation of section 312(a) of the act. 
The wilful causing of the making of false records for the stock- 
yard company constitutes a violation of section 402 of the act 
which incorporates section 10 of the act establishing the Federal 
Trade Commission. The failure of the respondent to make and 
keep records of his payments to the weighmasters is a violation 
of section 401 of the act. 

With respect to the possible sanctions for the violations found, 
the respondent urges that the sanction of suspension of his regis- 
tration is not available in this proceeding because the act supplies 
other sanctions for the violations found. This same position was 
found to be without merit in the Midwest and Crosby cases, su- 
pra, and in Miller v. Brannan et al. (U.S.D.C. N.D. IIl.), decided 
December 1949. 

Of course all objections, exceptions, etc., of the respondent not 
specifically discussed that may be inconsistent with this decision 
and order are overruled or considered to be without controlling 
merit. 


ORDER 


The respondent shall cease and desist from: 

(1) Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of obtaining false weights from weighmasters 
at any posted stockyard; and 

(2) Making or causing to be made false entries in his rec- 
ords, accounts and memoranda or in the records, accounts and 
memoranda of any person subject to the provisions of the Packers 
and Stockyards Act. 

The respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a per- 
iod of six months commencing on the effective date of this order. 

A copy hereof shall be served upon the respondent by registered 
mail or in person. Except as to service, this order shall become 
effective on the 20th day after the date of this order. 
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(No. 3282) 


In re JOHN H. CELLA. P&S Doc. No. 1938. Decided October 31, 
1952. 


Suspension of Registration — Cease and Desist — Unfair, 
Unjustly Discriminatory, and Deceptive Practice — Obtain- 
ing False Weights — Books and Records — Annual Report 


Where the Order of Inquiry charged the respondent with violating sections 
812(a) and 401 of the act and section 10 of the Federal Trade 
Commission Act by engaging in an unfair, unjustly discriminatory, and 
deceptive practice in connection with the weighing of livestock, by wil- 
fully failing to keep proper books and records, and by wilfully making 
or causing to be made false entries in an annual report to the Livestock 
Branch and in records kept by himself and by other persons subject to 
the act, and in the light of the evidence developed at the hearing the 
complainant conceded that the charge of wilfully filing a false annual 
report was not established, the respondent is ordered to cease and desist 
from engaging in the unfair, unjustly discriminatory, and deceptive 
practice of obtaining false weights from weighmasters at any posted 
stockyard and from making or causing to be made false entries in his 
books and records or in the books and records of any person subject to 
the act, and is further ordered to keep proper books and records, and 
his registration is suspended for a period of ten months commencing on 


the effective date of the order. 


Messrs. Jerome S. Ducrest, Benjamin M. Holstein, and Gilbert A. Horn for 
Livestock Branch, Production and Marketing Administration. Mr. John 
J. Toohey, of Chicago, Illinois, for respondent. Mr. John J. Curry, Hear- 


ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 e¢ seq.), instituted by 
an Order of Inquiry and Notice of Hearing issued February 6, 
1951, by H. E. Reed, Director, Livestock Branch, Production and 
Marketing Administration, United States Department of Agricul- 
ture, acting under authority delegated by the Secretary of Agri- 
culture. On March 6, 1951, an amendment of paragraph IV of the 
Order of Inquiry and Notice of Hearing was issued by the said 
H. E. Reed. The respondent is an individual registered as a dealer 
under the act and, at the times specified in the Order of Inquiry 
and Notice of Hearing, was so engaged at the Union Stock Yards, 
Chicago, Illinois, a stockyard posted under the act. This is one of 
a large number of similar proceedings involving dealers at that 


stockyard. 
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The complaint charges (1) that on or about certain specified 
dates and at divers other times during the year 1950 the respond- 
ent caused weighmasters employed by the stockyard company, by 
means of cash payments or other compensation given to them, to 
weigh his cattle at more than their true weights and to issue scale 
tickets bearing such false weights; (2) that the false scale tickets 
so issued became part of the records of the respondent, the stock- 
yard company, and the market agencies through which the cattle 
were sold; (3) that the respondent’s books and records did not 
disclose all expenses incurred by him in his business at the stock- 
yard during the years 1949 and 1950; and (4) that the respond- 
ent failed to disclose in his 1949 annual report all of the expendi- 
tures incurred by him in his business. These charges are alleged 
to constitute violations of sections 312 (a) ; 401 and 402 of the Act. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations, denied the charges made in the complaint, 
requested that the phrase “and at divers other times during the 
year 1950” be stricken, or that in the alternative he be advised 
as to the dates and transactions in which it was alleged he vio- 
lated the Act, and requested an oral hearing. The respondent also 
filed an answer to the amendment of the Order of Inquiry in 
which he stated that he believed his books and records to be accu- 
rate; denied having wilfully made false entries in his annual re- 
port; and presented an explanation with respect to these conten- 
tions. 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by John J. Toohey, Chicago, Illinois. Benjamin M. Holstein, 
Jerome Ducrest, and Gilbert A. Horn, Office of the Solicitor, Unit- 
ed States Department of Agriculture, appeared as counsel for the 
complainant. The hearing began in Chicago on August 8, 1951, 
and with intervening recesses, was concluded on November 15, 
1951. The examiner issued a report proposing that the respondent 
be found to have violated the Act as charged. The respondent filed 
exceptions and oral argument was held before me in Washington, 
D. C., on July 30-31, 1952. 

At the hearing seven former weighmasters testified on behalf 
of the complainant. Michael J. Shanahan testified that on several 
occasions during 1950 the respondent identified his cattle as they 
such cattle by a specified amount; that he gave the respondent 
came to the scale; that the respondent requested him to overweigh 
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whatever weight was requested; and that the respondent person- 
ally paid him in cash in the scale house therefor (pp. 24-28). Fred 
Rickert testified that on one occasion during 1950 the respondent 
told him “how much weight he wanted on that draft of cattle’; 
that he added the weight requested; and that the respondent paid 
him in cash in the scale house for doing so (pp. 49-52). Cornelius 
J. Knudson testified that on several occasions during 1950 the re- 
spondent requested him to “take care of his cattle”; that when 
weighing these cattle for purposes of sale by the respondent he 
added during one week (pp. 61-65, 69). Rudolph R. Knade testified 
the respondent on any one transaction was 100 pounds; that he 
was paid by the respondent therefor in cash at the scale house at 
the rate of $3.00 per hundredweight; and that the most he was 
paid at any one time during the year was $30.00 for the weight 
added during one week (pp. 61-65, 69). Rudolph R. Knade testified 
that several times during 1950 the respondent told him “these 
are mine coming on”; that the respondent did not say anything 
further at that time, but that such identification of the cattle by 
the respondent “‘is all that would be necessary” ; that when weigh- 
ing drafts of these cattle for purposes of sale by the respondent 
he added weight thereto; and that the respondent personally paid 
him in cash in the scale house for the weight added (pp. 73-78). 
Floyd J. Avery testified that on three or four occasions during 
1950 he gave the respondent favorable weights when weighing 
drafts of cattle being sold by the respondent; that just prior to the 
first time he gave the respondent weight in 1950, the respondent 
said: “I got a load coming up—put a hundred or so on them”; 
that he never gave the respondent favors in weights when he did 
not request it; and that the respondent paid him in cash for such 
favorable weights (pp. 97-104). John J. Riordan testified that 
during 1950 he gave the respondent weight on three drafts of 
cattle being sold by the respondent; that just prior to the weigh- 
ing of the first of the three drafts, the respondent came into the 
scale house and said: “I want a little weight; I want a little help, 
the cattle are shrinking”; that he gave the respondent 70 pounds 
on that draft; that he did not have any conversation with the 
respondent in connection with the second draft but that he added 
about 30 pounds to it; that just prior to the weighing of the third 
draft, the respondent came into the scale house and said: “I need 
a little more help”; that he gave the respondent 50 pounds on that 
draft; and that the respondent personally paid him $3.00 in cash 
in the scale house for the weight added to the three drafts (pp. 
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123-129). Fred Wilke testified that during the summer of 1950 
the respondent requested him to favor the respondent in weights, 
and he agreed to do so; that subsequently the respondent accom- 
panied a draft of cattle to the scale and told him: “they are my 
cattle, take care of them”; that he gave the respondent about 20 
pounds on that draft; that he gave the respondent weight on two 
other drafts of cattle during 1950; that he never gave the re- 
spondent weight when the respondent did not request it; and that 
the respondent paid him $1.00, $2.00, and $2.00, respectively, for 
the weight added to the three drafts of cattle (pp. 141-148). 

The parties stipulated and agreed that the testimony of Frank 
M. Flynn, Vern C. Kennedy, John S. Porcaro, Donald R. Jones, 
Charles L. Richard, H. O. Hem, and Foster V. Waltz, beginning 
on page 9, line 10, and ending at page 367, line 18, of the tran- 
script of testimony in the proceedings “In re Joseph P. Kelly, P. 
&S. Docket No. 1926” and “In re Edward Kennedy, P. & S. Docket 
No. 1927” and the testimony of said Charles L. Richard begin- 
ning at page 1747 and ending at page 1764 of the transcript of 
testimony in the proceeding entitled “In re Richard W. Arnold, 
P. & S. Docket No. 1933” was adopted by reference and made a 
part of the evidence in the present proceeding. The parties furtver 
stipulated and agreed that the above mentioned testimony was to 
have the same force and effect as if the witnesses involved had 
been called and had given their testimony in person, and that ob- 
jections made thereto at the time said testimony was given were 
not waived by such incorporation (pp. 161, 163-164). Such testi- 
mony was not physically copied into the record of the instant pro- 
ceeding. 

Frank M. Flynn, General Superintendent of the stockyard com- 
pany, described the typical stockyard scale, its operation, instruc- 
tions given to weighmasters, and routine weighing procedure in- 
cluding the execution of scale tickets. He also testified that stock- 
yard scales were periodically tested under Government supervision 
and so maintained as to insure accuracy (Kelly-Kennedy Tran- 
script, pp. 11-56; Complainant’s Exhibits 1 and 2). Mr. Flynn 
and John S. Porcaro, Assistant General Superintendent of the 
stockyard company, testified as to the circumstances surrounding 
the installation of automatic weight recording machines which 
were attached to certain scales in the stockyard (Kelly-Kennedy 
Transcript, pp. 58-71; 113-118; 171-183). 


Vern C. Kennedy, President of the Streeter-Amet Company, 
manufacturer of the automatic recorders, described the function, 
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purpose, accuracy, principles of operation and method of installa- 
tion of the machines (Kelly-Kennedy Transcript, pp. 130-170; 
Complainant’s Exhibits 3 and 4). 

Donald R. Jones, chief draftsman for the Streeter-Amet Com- 
pany, testified that he planned and personally supervised the in- 
stallation of the recorders and the periodic servicing and testing 
of the machines and removal of the tape record which they made 
(Kelly-Kennedy Transcript, pp. 188-197). 

The parties stipulated as to the identity of the tape records 
removed from scale A-3 at the stockyard, and such tape records 
were admitted in evidence (p. 163; Complainant’s Exhibits 13 
and 14). 

Charles L. Richard, supervisor of scales and weighing in the 
Packers and Stockyards Division, testified that he organized, su- 
pervised and reviewed the assembling of the weighing data and its 
compilation in exhibit form. He described the method by which 
the data on the scale tickets were co-related and compared with 
the data on the tape record made by the automatic recorders. He 
also described weighing practice and procedure, analyzed the tape 
records, and explained the effect which certain techniques in 
weighing or variations therefrom would have upon the tape rec- 
ord. Mr. Richard further testified that his testimony in this pro- 
ceeding would be the same as in the proceeding “In re Burton W. 


Brodie, P. & S. Docket No. 1960,” insofar as it concerned the 


method and manner in which the weighing data were assembled 
and compiled in exhibit form, and the method of co-relating the 
data taken from the tape record with the scale tickets (pp. 167- 
185, 205-209, Complainant’s Exhibits 5-14, inclusive; Kelly-Ken- 
nedy Transcript, pp. 324-367; In re Burton W. Brodie, supra, 
pp. 97-117, 215-223). 

The parties stipulated and agreed that with respect to the live- 
stock described in the Order of Inquiry, the respondent was des- 
ignated as the owner in the accounts of sale of the commission 
firms through which said animals were sold, or in the respond- 
ent’s own records as kept by his clearor; and that such animals 
were sold for the prices indicated on Complainant’s Exhibit 15 
(pp. 162-163). 

Melvin C. Smith, an accountant in the Chicago office of the 
Packers and Stockyards Division, identified Complainant’s Ex- 
hibit 15, which he prepared, showing that $692.57 accrued to the 
respondent as a result of weight alleged to have been added over 
and above the weight of the cattle as shown on the record made by 
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the automatic weight recorder in eight of the transactions listed 
in the Order of Inquiry. He also identified Complainant’s Exhibit 
21, which he prepared, showing the proportion of the respondent’s 
profits during 1950 attributable to the difference between pur- 
chase and selling price per hundredweight and the proportion at- 
tributable to increase in weight of the cattle between the time 
of purchase and the time of sale. 

The respondent testified that he never requested any of the 
weighmasters who testified in this proceeding, or Joseph Quinn, 
the weighmaster who weighed all the transactions listed in the 
Order of Inquiry but who did not testify in this proceeding, to 
give him an advantage in weights; that he never gave anything of 
value to any of these weighmasters to influence them to give him 
favors in weights; that he could have received benefits in the 
weighing of his livestock and not have been aware of it; and that 
so far as he knows the weights printed on the scale tickets were 
the correct weights of the cattle (pp. 256-262, 276). He further 
testified that if animals are sold through a commision firm, a rep- 
resentative of the firm handles the whole transaction; that there 
is a rule or regulation at the stockyard which requires that the 
trader stay away from the scale in such a situation; and that he 
observed the rule (pp. 263-265). He also described a practice of 
cattle being removed or added to a draft which was on the scale 
and described certain factors which he contends could result in 
weights recorded on scale tickets being inaccurate (pp. 287-295, 
324-325). He stated that he bought cattle with the expectation 
of realizing a profit in “price appreciation, mostly” (pp. 322-323). 

H. O. Hem, a scale engineer, offered expert testimony for the 
respondent to the effect that, for various reasons which he de- 
scribed, the automatic type of weight recorder such as the Street- 
er-Amet machine, might not be as accurate as the beam type scale 
in use at the stockyard (Kelly-Kennedy Transcript, pp. 209-274). 
Foster V. Waltz, who was formerly active in the field of designing 
and building scales, testified similarly (Kelly-Kennedy Transcript, 
pp. 274-320). 


Evidence with respect to false records and annual report 


Melvin C. Smith testified for the complainant that he examined 
the respondent’s books and records as kept for the respondent by 
the Schultz Live Stock Commission Company, and found no entries 
of payments made to weighmasters during the year 1950 (pp. 220- 
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222; Complainant’s Exhibits 16 and 16A). The complainant in- 
troduced a certified copy of the respondent’s 1949 income tax 
return (Complainant’s Exhibit 19), showing certain differences 
between it and the respondent’s 1949 annual report (pp. 225-226; 
Complainant’s Exhibits 18, 19, 20). Mr. Smith also identified 
Complainant’s Exhibits 17 and 17A, which he prepared from in- 
formation taken from the respondent’s books and records for 1949 
as kept by the Schultz Live Stock Commission Company. Exhibit 
17A is an expense audit of such books and records, and exhibit 
17 is a summary thereof compared with the respondent’s annual 
report for 1949 (pp. 222-224). 

The respondent testified that his annual report for 1949 was 
prepared by Ed Schultz of Schultz Live Stock Commission Com- 
pany; that he (respondent) did not check or verify the figures 
in any manner; that he depended upon Schultz for accuracy of the 
report; that his 1949 income tax return was made out by someone 
at the Bureau of Internal Revenue from information prepared by 
the said Ed Schultz; that subsequently a representative from the 
said Bureau checked his books as kept by Schultz Live Stock Com- 
mission Company, checked such books against the annual report, 
re-computed his income tax, and required him to pay approxi- 
mately $800.00 additional tax; and that after this adjustment he 
believed his income tax return and annual report coincided (pp. 
281-285, 326-327). In the light of this evidence the complainant 
concedes that the charge of wilfully filing a false annual report 
has not been established. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, was at all times 
hereinafter mentioned a posted stockyard subject to the provi- 
sions of the Packers and Stockyards Act, 1921, as amended (7 
U.S.C. 181 et seq.). 

2. John H. Cella, the respondent, was at all times hereinafter 
mentioned and is now registered with the Secretary of Agricul- 
ture as a dealer buying and selling livestock for his own account. 


3. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the Union Stock Yards and Transit Company, 
Chicago, Illinois, and such scales are operated by weighmasters 
employed by the stockyard company. It is the duty of such weigh- 
masters to determine the correct weight of livestock being bought 
or sold and to record such correct weight in printed form on a 
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scale ticket issued by the stockyard company. The weight thus 
recorded on the scale ticket determines the total sum which the 
buyer of the livestock pays to the seller. 


4. On various occasions during the year 1950, the respondent 
requested Michael J. Shanahan, Fred Rickert, Cornelius J. Knud- 
son, Floyd J. Avery, John J. Riordan, and Fred Wilke, weigh- 
masters employed by the stockyard company, to add weight to 
certain drafts of cattle owned by the respondent which were about 
to be weighed for purposes of sale for the respondent’s account. 
Pursuant to such requests, the said weighmasters issued scale 
tickets on behalf of the stockyard company which showed weights 
greater than the correct weights. 


5. On various occasions during the year 1950, Rudolph R. 
Knade, a weighmaster employed by the stockyard company, act- 
ing pursuant to a request previously made by the respondent or 
to an understanding or agreement between the respondent and the 
said weighmaster, weighed drafts of cattle owned by the respond- 
ent and being sold for the respondent’s account at more than their 
correct weights and issued scale tickets on behalf of the stockyard 
company which, in each case, showed a weight greater than the 
correct weight thereof. 


6. On eight occasions during October, 1950, Joseph Quinn, a 
weighmaster employed by the stockyard company, weighed drafts 
of cattle owned by the respondent and being sold for his account 
at more than their correct weights and issued the following de- 
scribed scale tickets on behalf of the stockyard company, which, 
in such case, showed weights greater.than the correct weights 
by amounts ranging from 185 pounds to 420 pounds. 
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7. On or shortly after the times referred to in Findings of 
Fact 4 and 5, the respondent gave cash payments to the respective 
weighmasters above named, which payments were intended by the 
respondent and accepted by the weighmasters as compensation for 
the weight added to each draft as described in paragraphs 4 and 5. 


8. During 1950 the scales in use at the stockyard were beam 
type scales equipped with balance indicators which visibly indi- 
cate when the scale, empty or loaded, is correctly balanced. When 
empty, the scale is correctly balanced when the poise assembly is 
at the zero position and the indicator is at the central position on 
the indicator target. Similarly, a load of livestock is correctly 
balanced and weighed when the poise assembly is moved to such 
position on the weighbeam that the indicator is at the central po- 
sition on the indicator target. Printing of the correct weight value 
is then accomplished by inserting the scale ticket in a slot of the 
poise assembly and, without moving the poise assembly from its 
position, operating a printing lever which presses the scale ticket 
against metal type numerals on the weighbeam. The false and 
incorrect weight values described in Findings of Fact 4, 5, and 6 
above were recorded when the weighmaster, after having balanced 
the weighbeam to determine the correct weight of the load, in- 
tentionally moved the poise assembly to a position indicating a 
greater weight value before operating the printing lever. Pawls 
attached to the poise assembly and engaging notches in the weigh- 
beam prevent accidental movement of the poise assembly from 
its position. 

9. During 1950 automatic weight recording machines manu- 
factured by the Streeter-Amet Company were installed on certain 
stockyard scales in order to check the accuracy of weights being 
printed by weighmasters on scale tickets, The installation of such 
recorders was accomplished secretly, and their presence was 
known only to certain officials of the Streeter-Amet Company, the 
stockyard company and the Livestock Branch, Production and 
Marketing Administration, United States Department of Agri- 
culture, and was unknown to any of the weighmasters or to the 
dealers or commission men doing business in the stockyard. These 
recorders determined the weight on the scale platform automatic- 
ally, without regard to any manipulation by the weighmaster or 
any movement of the balance ball or the poise on the weighbeam 
of the stockyard scale and, when actuated by the pressing of an 
electric button located in the scale house, recorded such weight 
upon a paper tape. The weight values recorded on such tape rep- 
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resented the total or gross weight on the scale platform at the 
instant the signal bell was pressed—that is, the weight of the 
livestock plus the weight of the dead load on the platform. The au- 
tomatic recorder, unlike the stockyard scale, was not rebalanced 
periodically during the day to compensate for dead load changes. 


10. The original of each scale ticket described in paragraphs 
4, 5, and 6 above was retained among the records of the stockyard 
company in the usual course of business. Information on such scale 
tickets was, in the usual course of business, incorporated in the 
respondent’s own records, and in those cases where the respond- 
ent sold the cattle through a market agency, a copy of each such 
scale ticket became a part of the records of such market selling 
agency. The respondent had operated as a dealer at the stockyard 
for approximately six years and these facts were known to him. 


11. The respondent’s transactions as a dealer were recorded, 
and his books and records were kept by Schultz Live Stock Com- 
mission Company, a market agency at the stockyard. The respond- 
ent’s books and records were examined by employees of the Pack- 
ers and Stockyards Division, but such books and records did not 
reflect any of the payments made to weighmasters during the 
year 1950 as described in Finding of Fact 7 above. 


CONCLUSIONS 
I 


The respondent insists that he should have been furnished, pri- 
or to the hearing, with a bill of particulars specifying the dates 
upon which the alleged payments were made to weighmasters, the 
amounts of payments, the buying and selling transactions in- ° 
volved, etc., with respect to the “divers” charge. The complainant 
replied that the weighmasters did not recollect such details and 
that accordingly there were no particulars to furnish except the 
names of the weighmasters which were supplied by letter. The 
complaint alleged that the respondent, at divers times during 1950, 
paid weighmasters employed by the stockyard company to give 
him favorable weights. 

The respondent contends that if he did not obtain the particu- 
lars sought, the order of inquiry should be dismissed. He cites 
cases from the field of criminal law and procedure and draws from 
these cases the principles that he is entitled to the particulars 
sought in order to prepare his defense and to bar another admin- 
istrative “prosecution” for the same violations. This is not a 
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criminal proceeding. Section 312(a) prohibits unfair, unjustly 
discriminatory or deceptive practices and devices at posted mar- 
kets and section 312(b) authorizes the issuance of cease and de- 
sist orders against the continuance of such practices. The object 
of proceedings such as this is to eliminate such practices or de- 
vices. The availability of the sanction of suspending the regis- 
trant authorized by 7 U.S.C. § 204 does not make the proceeding 
a quasi-criminal or penal one. Farmers’ Live Stock Commission 
Co. v. United States, 54 F.(2d) 375, 378 (E.D. Ill. 1931); Ni- 
chols & Co. v. Secretary of Agriculture, 131 F.(2d) 651, 659 
(C.C.A. 1st 1942); Irving Weis & Co. v. Brannan 171 F. (2d) 
232, 235 (C.C.A. 2d, 1948) ; Nelsun v. Secretary of Agriculture, 
133 F.(2d) 453, 456 (C.C.A. 7th, 1943); Board of Trade of City 
of Chicago v. Wallace, 67 F.(2d) 402, 407 (C.C.A. 7th, 1933), 
cert. denied, 291 U.S. 680 (1934). 

It is well-settled that the formalities and technicalities of crim- 
inal, or even civil, pleading are not automatically applicable in 
administrative proceedings. Farmers’ Live Stock Commission Co. 
v. United States, supra, p. 381; American Newspaper Pub, Ass’n 
v. Labor Board,.193 F.(2d) 782, 799-800 (C.C.A. 7th, 1951), pe- 
tition for certiorari filed May 9, 1952, swb. nom. International Ty- 
pographical Union v. Labor Board, No. 56, October Term, 1952, 
21 L.W. 3002; Mansfield Journal Co. v. Federal Communications 
Commission, 180 F.(2d) 28, 36 (App. D.C. 1950) ; National Labor 
Relations Board v. Sunbeam Electric Mfg. Co., 183 F.(2d) 856, 
858 (C.C.A. 7th, 1943) ; National Labor Relations Board v. Rem- 
ington Rand, Inc., 94 F. (2d) 862, 873 (C.C.A. 2d, 1938), cert. 
denied, 304 U.S. 576 (1938); State Board of Health v. Johnson, 
. 19 So.(2d) 445 (Miss. 1944), cert. denied, 324 U.S. 844 (1945); 
In re Buck’s License, 232 P.(2d) 801 (Oregon, 1951). The pro- 
cedural requirements of the act are a matter of substance and 
not of form. Morgan v. United States, 298 U.S. 468, 478 (1936). 

The order of inquiry and notice of hearing clearly states that 
the respondent paid weighmasters to get false weights and that 
such activities violate section 312(a) of the act. Section 312(a) 
makes it unlawful “. . . to engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device ... .” There is 
no claim by the respondent that the practice of paying weighmas- 


1Learned Hand, C. J., in considering respondent's claim that it was denied a fair trial in 
that a bill of particulars was refused, said that such refusal ‘could not have seriously prej- 
udiced the respondent. Such a bill is important only when a party must meet his adversary's 
case without opportunity to prepare; it is of limited value in a trial by hearings at intervals.” 
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ters to obtain false weights is not a violation of section 312(a). 
Neither is there any contention that the nature of the violation 
charged is vague or obscure. The respondent urges only that he 
is entitled before hearing to details such as the identification of 
the specific transactions claimed to have been weighed falsely be- 
cause of solicitation and payment of the weighmasters by the re- 
spondent. 

Taking up the principles underlying the respondent’s cases on 
criminal law and procedure, there was in this proceeding no lack 
of opportunity to prepare adequately whatever defense the re- 
spondent could devise. The respondent was served with the Order 
of Inquiry and Notice of Hearing, before the hearing he was fur- 
nished with a list of the weighmasters who would testify for the 
complainant and, because the hearing was recessed for over two 
months after the testimony of the weighmasters was taken, the 
respondent had notice and knowledge of the complainant’s evi- 
dence in plenty of time to work up his defense. It would have 
been no insuperable task for the respondent to examine its own 
records during the recess which would disclose the transactions 
weighed by the weighmasters who testified. These could not have 
been very large in number and the respondent could have nar- 
rowed the transactions possibly involved to a relative few. The 
weighmasters could have been called back for further cross-exam- 
ination if the respondent desired. Even in some criminal proceed- 
ings reasonable approximation and a reasonable opportunity to 
prepare a defense are all that is necessary. Com. v. Louisville & 
N. R. Co., 276 S.W. 5381 (Ky. 1925). Concerning the claims that 
the alleged violations must be specified in the Order of Inquiry 
or in a bill of particulars to bar a second administrative “prose- 
cution,” for the same violations, a transcript of the hearing is 
made and kept public, findings of fact and conclusions must be 
entered, and we can see no difficulty on the respondent’s part in 
forestalling a second administrative proceeding for any violations 
found in this proceeding. 

A further reason for disagreement with the respondent’s ar- 
gument that he had to be apprised of particular weighing trans- 
actions is that the gist of the violation charged is paying weigh- 
masters to bring about false weights. It would be an unfair prac- 
tice to give them gratuities without the necessity of alleging and 
proving the results of the payments or gratuities. See e.g., Mid- 
west Farmers, Inc. v. United States and Crosby et al. v. United - 
States, 64 F. Supp. 91, 102 (D. Minn. 1945), where it was held 
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to be a violation of 312(a) for a commission firm to give gratui- 
ties to truckers and representatives of shippers. The respondent 
seizes upon one of the aspects of the unfair practice rather than 
the essence of the unfair practice itself when he makes the point 
that he was deprived of preparing an adequate defense because 
he had to be informed of specific transactions so that he would 
have the opportunity to show if he could that the weights were 
not false. 

In the Midwest and Crosby cases, supra, the orders of inquiry 
contained a number of different kinds of charges. Most of these 
recited a single instance of the violation followed by a charge of 
the same violation “at divers other times” during the year. In 
both cases, however, there was a charge of giving gratuities to 
truckers and representatives of shippers over a period of years 
without the specification of any single instance by time, place, or 
trucker. Particularly in the Crosby case, it was argued through- 
out the administrative proceeding and upon court appeal that the 
hearing deprived the respondent of an opportunity to make an 
adequate defense. The court held (p. 96), “A careful examination 
of the record leads to the conclusion that the hearings in all re- 
spects meet the requirements of due process.” 

In summary, we do not agree with the respondent’s view that 
failure to specify dates, names, transactions, etc., in the order of 
inquiry or a bill of particulars results in lack of due process of 
law to the respondent. Even in criminal law and procedure there 
are many instances in which the kinds of details sought here 
would be denied particularly where time is not of the essence of 
the crime or in crimes of a continuing nature. See American Ju- 
‘risprudence, Indictments and Informations, particularly § 70 and 
§ 72, and also the exhaustive article on bills of particulars in crim- 
inal cases, 5 A.L.R. 2d 444-569. 

The respondent also objects to the fact that because of the 
large number of proceedings of a similar nature, the testimony 
of the weighmasters was taken in series, that is, the hearing in 
each of a number of cases was opened for the testimony of the 
weighmasters and then recessed for two to three months. We fail 
to see how any rights of the respondent were injuriously affected 
by this procedure. On the contrary, the respondent got the benefit 
of knowing the complainant’s case, in addition to the charges, at 
least two months before the hearing resumed for the presentation 
of his defense. 
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II 


The respondent takes the position that the testimony of the 
weighmasters in this proceeding is inadmissible or is of no pro- 
bative value whatsoever because they made contrary statements 
an the investigation preceding the institution of this proceeding. 
Such prior self-contradictions have no substantive or independent 
testimonial value and bear only on the question of the credibility 
of the witnesses. 2 Wigmore, Evidence § 1018. It is not surprising 
that the weighmasters would first deny wrongdoing and later tell 
the truth when protected from criminal punishment by the im- 
munity provisions of the statute. There is no merit either in the 
respondent’s cries that the weighmasters were coerced into admis- 
sion of receiving bribes and weighing falsely. They testified that 
the attorney for their union informed them that, under the stat- 
ute, they would receive immunity if they testified under subpoena. 
The respondent’s real dissatisfaction lies in the immunity provi- 
sions of the act which made it possible for the complainant to ob- 
tain the weighmasters’ testimony. 

The respondent is also aggrieved because the testimony of the 
weighmasters was not specific as to the dates and transactions 
involved in the payments and false weighings. The issue here, as 
well as in connection with the respondent’s other attacks on the 
testimony, resolves itself into one of the credibility of witnesses. 
It is not remarkable that the weighmasters were unable to give 
the specific information sought since they weighed hundreds of 
transactions daily and cannot be expected to have kept records 
or memoranda of their illegal activities. The weighmasters testi- 
fied that they weighed falsely upon solicitation from the respond- 
ent and were paid by the respondent for doing so. The respondent 
denies any such activities. The hearing examiner who saw the 
witnesses testify believed the weighmasters and we find no reason 
to overrule his opinion.? 

There was no testimony from former weighmaster Joseph 
Quinn concerning the transactions listed in Finding of Fact 6 
and no testimony to the effect that he was paid by the respondent 
to weigh falsely. The violation alleged is engaging in or using 
the illegal practice of paying weighmasters to get false weights. 
While it is true that the evidence shows these weights to be false 


3Such decisions as N. L. R. B. v. Universal Camera Corp., 190 F.(2d) 429 (C.C.A. 2d, 1951), 
seem to stand for the proposition that a hearing examiner should not ordinarily be over- 
ruled on a finding of fact that depends upon the credibility of witnesses. 
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and that other weighmasters were paid to get false weights, a 
leap to the finding or conclusion that Quinn was also paid seems 
unwarranted and we refrain from doing so. The evidence support- 
ing Finding of Fact 6, does, however, corroborate the testimony 
of the weighmasters to the extent that it shows false weighing 
in transactions of the respondent. 


III 


The facts found establish without doubt that the respondent 
engaged in or used an unfair, unjustly discriminatory, and de- 
ceptive practice or device in violation of section 312(a) of the 
act. The wilful causing of the making of false records for the 
stockyard company constitutes a violation of section 402 of the 
act which incorporates section 10 of the act establishing the Fed- 
eral Trade Commission. The failure of the respondent to make 
and keep records of his payments to the weighmasters is a viola- 
tion of section 401 of the act. 

With respect to the possible sanctions for the violations found, 
the respondent urges that the sanction of suspension of his regis- 
tration is not available in this proceeding because the act supplies 
other sanctions for the violations found. This same position was 
found to be without merit in the Midwest and Crosby cases, supra, 
and in Miller v. Brannan et al. (U.S.D.C. N.D. IIl.), decided 
December 1949. 

Of course all objections, exceptions, etc., of the respondent not 
specifically discussed that may be inconsistent with this decision 
and order are overruled or considered to be without controlling 
merit. 

The respondent shall cease and desist from: 

(1) Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of obtaining false weights from weighmasters at 
any posted stockyard; and 

(2) Making or causing to be made false entries in his ac- 
counts, records and memoranda or in the accounts, records and 
memoranda of any person subject to the provisions of the Pack- 
ers and Stockyards Act. 

The respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a per- 
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iod of ten months commencing on the effective date of this order. 

A copy hereof shall be served upon the respondent by regis- 
tered mail or in person. Except as to service, this order shall be- 
come effective on the 20th day after the date of this order. 


(No. 3283) 
In re J. L. DOYLE. P&S Doc. No. 1983. Decided October 31, 1952. 


Suspension of Registration — Cease and Desist — Unfair, 
Unjustly Discriminatory, and Deceptive Practice — Obtain- 
ing False Weights — Books and Records 


Where the Order of Inquiry charged the respondent with violating sections 
312(a) and 401 of the act and section 10 of the Federal Trade 
Commission Act by engaging in an unfair, unjustly discriminatory, and 
deceptive practice in connection with the weighing of livestock bought 
and sold by him, by wilfully failing to keep proper books and records, 
and by wilfully causing the making of false entries in the records of 
the stockyard company, the respondent is ordered to cease and desist 
from engaging in the unfair, unjustly discriminatory, and deceptive 
practice of obtaining false weights from weighmasters at any posted 
stockyard and from making or causing to be made false entries in his 
books and records or in the books and records of any person subject to 
the act, and is further ordered to keep proper books and records, and 
his registration is suspended for a period of eight months commencing 
on the effective date of this order. 

Messrs. Jerome S. Ducrest, Benjamin M. Holstein, and Gilbert A. Horn for 
Livestock Branch, Production and Marketing Administration. Mr. John 
J. Toohey, of Chicago, Illinois, for respondent. Mr. John J. Curry, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an Order of Inquiry and Notice of Hearing issued March 2, 1951, 
by H. E. Reed, Director, Livestock Branch, Production and Mar- 
keting Administration, United States Department of Agriculture, 
acting under authority delegated by the Secretary of Agriculture. 
The respondent is an individual registered as a dealer under the 
act and, at the times specified in the complaint, was so engaged 
at the Union Stock Yards, Chicago, Illinois, posted under the act. 
This is one of a large number of similar proceedings involving 
dealers at that stockyard. 
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The complaint charges (1) that at divers times during the years 
1949 and 1950 the respondent paid certain sums of money, or gave 
other compensation, to various weighmasters employed by the 
stockyard company to compensate them for recording weights on 
scale tickets showing the weight of the cattle bought by the re- 
spondent at less than the true and correct weight thereof and 
showing the weight of cattle sold by him at a weight greater than 
the true and correct weight thereof; (2) that the respondent paid 
for cattle purchased by him and collected for cattle sold by him 
on the basis of the incorrect weights shown on such false scale 
tickets; (3) that the false scale tickets so issued became part of 
the records of the stockyard company; and (4) that the respond- 
ent’s books and records did not disclose all expenses incurred by 
him in his business as a dealer at the stockyard during 1949 and 
1950. These charges are alleged to constitute violations of sec- 
tions 312(a), 401 and 402 of the act. 

The respondent filed an answer in which he admitted the ju- 
risdictional allegations and denied the other allegations in the 
complaint. 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by John J. Toohey, Chicago, Illinois. Jerome Ducrest, Ben- 
jamin M. Holstein, and Gilbert A. Horn, Office of the Solicitor, 
U. S. Department of Agriculture, appeared as counsel for the com- 
plainant. The hearing began in Chicago on August 16, 1951, and 
with intervening recesses, was concluded on November 14, 1951. 
The examiner issued a report proposing that the respondent be 
found to have violated the act as charged. The respondent filed 
exceptions and oral argument was held before me in Washington, 
D. C. on July 30-31, 1952. 

At the hearing, six former weighmasters testified on behalf of 
the complainant. Michael J. Shanahan testified that on several 
occasions during 1949 and 1950 the respondent requested him to 
overweigh cattle being sold by the respondent by a specified 
amount, and to take weight off (underweigh) when weighing cat- 
tle being purchased by the respondent; that the most weight the 
respondent ever requested was 40 pounds; that he complied with 
these requests; and that the respondent personally paid him in 
cash in the scale house or scale yard for doing so (pp. 11-21). 
The witness was unable to furnish information as to the amounts 
of cash paid him by the respondent, when paid, or the size of the 
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drafts weighed (p. 21). Fred Rickert testified that on one occasion 
in 1950 the respondent requested him to overweigh cattle being 
sold by the respondent by 40 pounds; that he gave the respondent 
the 40 pounds; and that the respondent personally paid him $1. 
in cash in the scale house therefor (pp. 37-41). The witness 
could not recall the scale where he weighed cattle, the exact date 
when he weighed cattle (p. 37), the size of the draft, (p. 41) or 
to whom the cattle were sold. Cornelius Knudson testified that 
on several occasions during 1949 and 1950 he favored the respond- 
ent when weighing cattle being bought or sold by the respondent; 
that the most weight he gave the respondent on any one draft was 
100 pounds; that the respondent personally paid him in cash in 
the scale house at a rate of $3. per hundredweight at the end of 
the week during which he so favored the respondent; (p.61) and 
that the most the respondent paid him for any one week was $15. 
(pp.55-65). The witness could not state the total amount of money 
he received or the exact dates when he weighed cattle for the 
respondent. (p.69) Rudolph R. Knade testified that several times 
during 1950 he overweighed cattle being sold by the respondent 
and underweighed cattle being purchased by the respondent; that 
the most weight he gave the respondent on any one draft was 50 
pounds; and that he was paid in cash by the respondent at the 
scale house for the occasions on which he favored the respondent 
in weights (pp.92-99). The witness could not recall the exact 
dates when he weighed cattle for the respondent. Floyd J. Avery 
testified that on several occasions during 1949 and 1950 he under- 
weighed cattle being purchased by the respondent; that he was 
paid in cash by the respondent personally for doing so; and that 
the largest amount the respondent paid him at one time was $10. 
(pp.118-125). The witness could not recall the specific dates when 
he weighed cattle for the respondent or the size of the drafts 
(p.186). James M. Burns testified that several times during 1949 
he favored the respondent when weighing cattle bought or sold 
by him; that the standard amount he added or took off the true 
and correct weight of a draft of cattle was 10 pounds per head; 
that the respondent paid him for doing so; and that the most 
the respondent paid him for any one week was $5. (pp.150-164). 
He could not fix the exact dates of the transactions (pp.162,166) 
or the size of the drafts (p.166). 

Three of the weighmasters testified with respect to conversa- 
tions they had with the respondent just prior to the transactions 
in which they added or subtracted weights. In those conversations, 
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according to the testimony of the weighmasters, the respondent 
informed the weighmasters that his cattle were coming up to be 
weighed and requested the weighmasters to favor him when 
weighing such cattle (pp.12-15,16-17, 19-20, 39-40, 93-94). The 
other three weighmasters testified that, on the occasions when 
they favored the respondent in weights they knew the cattle were 
his because the respondent told them just prior to the transac- 
tions that his cattle were coming up to be weighed, or because of 
the respondent’s name or initials called in by the person driving 
the animals upon the scale platform, which name or initials the 
weighmaster recorded on the scale tickets (pp.55-58, 119-120, 124, 
156-157, 162). When Mr. Avery was questioned on cross examina- 
tion as to whether or not he was requested by the respondent to 
favor him in weights, Mr. Avery replied: “It was enough when 
he told me it was his cattle coming up” (pp.127-128). 

The respondent testified that he did not request weighmasters 
to favor him in weights; that he did not pay, or give anything of 
value, to the weighmasters for the purpose of influencing them 
to give an advantage in weights, and that, so far as he knows, he 
did not receive any advantage of unfair weights from any of the 
weighmasters who testified (pp.262-263). 

Counsel for the respondent introduced a list of scales to which 
five of the six weighmasters were assigned during 1949 and 1950 
and the dates of each assignment (Respondent’s Exhibit 1). 

John R. Brannigan, an accountant in the Chicago Office of the 
Packers and Stockyards Division, testified for the complainant 
that he had examined the respondent’s books and records as kept 
by the respondent’s clearing agency, and found no entries of pay- 
ments made to weighmasters during 1949 or 1950 (pp.234-237; 
Complainant’s Exhibits 3, 3A, 3B). The respondent testified that 
his books and records for 1949 and 1950 were kept by the Chicago 
Commission Company. When asked by his counsel whether the 
records kept for his account by the said clearing agency contained 
an accurate statement of his expenses for the years 1949 and 
1950, the respondent answered: “I think so. My balance has been 
always all right.” (p.266). 


FINDINGS OF FACT 
1. The Union Stock Yards, Chicago, Illinois, was at all times 
hereinafter mentioned a posted stockyard subject to the provisions 
of the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 
181 et seq.). 
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2. J.L. Doyle, the respondent was at all times hereinafter men- 
tioned and is now registered with the Secretary of Agriculture 
as a dealer buying and selling cattle for his own account. 


38. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the Union Stockyard and Transit Company, 
Chicago, Illinois, and such scales are operated by weighmasters 
employed by the stockyard company. It is the duty of such weigh- 
masters to determine the correct weight of livestock being bought 
or sold and to record such true and correct weight on a scale ticket 
issued by the stockyard company. The weight thus recorded on 
the scale ticket determines the total sum which the buyer of the 
livestock pays to the seller. 


4. On various occasions during the year 1949, James M. Burns, 
Cornelius J. Knudson, and Michael J. Shanahan, weighmasters 
employed by the stockyard company, acting pursuant to requests 
previously made by the respondent or to an understanding or 
agreement between the respondent and each of the said weigh- 
masters, recorded weights on scale tickets which they issued on 
behalf of the stockyard company showing the weights of cattle 
being sold by the respondent, at weights greater than the correct 
weights thereof. 

5. On various occasions during the year 1949, Floyd J. Avery, 
James M. Burns, Cornelius Knudson, and Michael J. Shanahan, 
weighmasters employed by the stockyard company, acting pursu- 
ant to requests previously made by the respondent or to an under- 
standing or agreement between the respondent and each of the 
said weighmasters, recorded weights on scale tickets which they 
issued on behalf of the stockyard company showing the weights 
of cattle being purchased by the respondent at less than the cor- 
rect weights thereof. 


6. On various occasions during the year 1950, Rudolph R. 
Knade, Cornelius J. Knudson, Fred Rickert, and Michael J. Shana- 
han, weighmasters employed by the stockyard company, acting 
pursuant to requests previously made by the respondent or to an 
understanding or agreement between the respondent and each of 
the said weighmasters, recorded weights on scale tickets which 
they issued on behalf of the stockyard company showing the 
weights of cattle being sold by the respondent at weights greater 
than the correct weight thereof. 


7. On various occasions during the year 1950, Floyd J. Avery, 
Rudolph R. Knade, Cornelius J. Knudson, and Michael J. Shana- . 
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han, weighmasters employed by the stockyard company, acting 
pursuant to requests previously made by the respondent or to an 
understanding or agreement between the respondent and each of 
the said weighmasters, recorded weights on scale tickets which 
they issued on behalf of the stockyard company showing the 
weights of cattle being purchased 7 the respondent at less than 
the correct weights thereof. 

8. Shortly after the occasions referred to in Findings of Fact 
4, 5, 6 and 7, the respondent gave cash payments to each of the 
above-named weighmasters, which payments were intended by the 
respondent and accepted by the weighmasters as compensation 
for the weight added to or substracted from each draft. 

9. During 1949 and 1950 the scales in use at the stockyard 
were beam type scales equipped with balance indicators which 
visibly indicate when the scale, empty or loaded, is correctly bal- 
anced. When empty, the scale is correctly balanced when the poise 
assembly is at the zero position and the indicator is at the central 
position on the indicator target. Similarly, a load of livestock is 
correctly balanced and weighed when the poise assembly is moved 
to such position on the weigh beam that the indicator is at the 
central position on the indicator target. Printing of the correct 
weight value is then accomplished by inserting the scale ticket 
in a slot of the poise assembly and, without moving the poise as- 
sembly from its position, operating a printing lever which presses 
the scale ticket against metal type numerals on the weigh beam. 
The false and incorrect weights described in Findings of Fact 4, 
5, 6 and 7 were recorded when the weighmaster, after having bal- 
anced the weighbeam to determine the correct weight of the load, 
intentionally moved the poise assembly to a position indicating a 
greater or lesser weight value before operating the printing lever. 
Pawls attached to the poise assembly and engaging notches in the 
weighbeam prevent accidental movement of the poise assembly 
from its position. 

10. The original of each scale ticket on which false weight was 
recorded as described in Findings of Fact 4, 5, 6 and 7 was re- 
tained among the records of the stockyard company in the usual 
course of business. 

11. During the years 1949 and 1950, the respondent’s trans- 
actions as a dealer were recorded and his books and records were 
kept by the Chicago Commission Company, a market agency at 
the stockyard. His books and records did not reflect any of the 
payments made to weighmasters as described in Finding of Fact 8. 
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CONCLUSIONS 
I 


The respondent insists that he should have been furnished, prior 
to the hearing, with a bill of particulars specifying the dates upon 
which the alleged payments were made to weighmasters, the 
amounts of the payments, the buying and selling transactions in- 
volved, etc. The complainant replied that the weighmasters did 
not recollect such details and that accordingly there were no par- 
ticulars to furnish except the names of the weighmasters which 
were supplied by letter. The complaint alleged that the respond- 
ent, on a number of occasions during 1949 and 1950, paid weigh- 
masters employed by the stockyard company to give him favor- 
able weights.* 

The respondent contends that if he did not obtain the particu- 
lars sought, the order of inquiry should be dismissed. He cites 
cases from the field of criminal law and procedure and draws from 
these cases the principles that he is entitled to the particulars 
sought in order to prepare his defense and to bar another ad- 
ministrative “prosecution” for the same violations. This is not a 
criminal proceeding. Section 312(a) prohibits unfair, unjustly 
discriminatory or deceptive practices and devices at posted mar- 
kets and section 312(b) authorizes the issuance of cease and 
desist orders against the continuance of such practices. The ob- 
ject of proceedings such as this is to eliminate such practices or 
devices. The availability of the sanction of suspending the regis- 
trant authorized by 7 U.S.C. § 204 does not make the proceeding 
a quasi-criminal or penal one. Farmers’ Live Stock Commission 
Co. v. United States, 54 F.(2d) 375,378 (E.D. Ill. 1931) ; Nichols 
& Co. v. Secretary of Agriculture, 181 F.(2d) 651,659 (C.C.A. 
1st, 1942) ; Irving Weis & Co. v. Brannan, 171 F.(2d) 232,235 
(C.C.A.2d, 1948) ; Nelson v. Secretary of Agriculture, 133 F. (2d) 
453,456 (C.C.A. 7th, 1943) ; Board of Trade of City of Chicago v. 
Wallace, 67 F.(2d) 402, 407 (C.C.A. 7th, 1933), cert. denied, 291 
U.S. 680 (1934). 

It is well-settled that the formalities and technicalities of crim- 


1Paragraph III of the complaint charges as follows: “Respondent at the stockyard, at 
divers times during the years 1949 and 1950, paid certain sums of money, or gave other 
compensation, to various weighmasters who, during that period of time, were employed as 
weighmasters at the stockyard ... for the purpose . . . of compensating said weighmasters 
for recording weights on scale tickets showing the weight of cattle bought by respondent at 


less than the true and correct weight thereof and showing the weight of cattle sold by re 


spondent at a weight greater than the true and correct weight thereof,” 
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inal, or even civil, pleading are not automatically applicable in 
administrative proceedings. Farmers’ Live Stock Commission Co. 
v. United States, supra,p. 381; American Newspaper Pub. Ass’n 
v. Labor Board, 193 F.(2d) 782, 799-800 (C.C.A. 7th, 1951), pe- 
tition for certiorari filed May 9, 1952, sub. nom. International 
Typographical Union v. Labor Board, No. 56, Oct. Term, 1952, 
21 L.W. 3002; Mansfield Journal Co. v. Federal Communications 
Commission, 180 F. (2d) 28, 36 (App.D.C. 1950) ; National Labor 
Relations Board v. Sunbeam Electric Mfg. Co., 183 F. (2d) 856, 
858 (C.C.A. 7th, 1948) ; National Labor Relations Board v. Rem- 
ington Rand, Inc., 94 F. (2d) 862,873( C.C.A. 2d, 1938),? cert. 
denied, 304 U. S. 576 (1938) ; State Board of Health v. Johnson, 
19 So.(2d) 445(Miss. 1944), cert. denied, 324 U. S. 844 (1945); 
In re Buck’s License, 232 P. (2d) 801(Oregon, 1951). The pro- 
cedural requirements of the act are a matter of substance and 
not of form. Morgan v. United States, 298 U.S. 668, 478 (1936). 

The Order of Inquiry and Notice of Hearing clearly states that 
the respondent paid weighmasters to get false weights and that 
such activities violate section 312(a) of the act. Section 312(a) 
makes it unlawful “. . . . to engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device ....” There is 
no claim by the respondent that the practice of paying weighmas- 
ters to obtain false weights is not a violation of section 312(a). 
Neither is there any contention that the nature of the violation 
charged is vague or obscure. The respondent urges only that he 
is entitled before hearing to details such as the identification of 
the specific transactions claimed to have been weighed falsely 
because of solicitation and payment of the weighmasters by the 
respondent. 

Taking up the principles underlying the respondent’s cases on 
criminal law and procedure, there was in this proceeding no lack of 
opportunity to prepare adequately whatever defense the respond- 
ent could devise. The respondent was served with the order of 
inquiry and notice of hearing, before the hearing he was furnished 
with a list of the weighmasters who would testify for the com- 
plainant and, because the hearing was recessed for over two 
months after the testimony of the weighmasters was taken, the 
respondent had notice and knowledge of the complainant’s evi- 


*Learned Hand, C. J., in considering respondent's claim that it was denied a fair trial in 
that a bill of particulars was refused, said that such refusal ‘‘could not have seriously prej- 
udiced the respondent. Such a bill is important only when a party must meet his adversary's 
case without opportunity to prepare; it is of limited value in a trial by hearings at intervals.” 
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dence in plenty of time to work up his defense. It would have been 
no insuperable task for the respondent to examine its own records 
during the recess which would disclose the transactions weighed 
by the weighmasters who testified. These could not have been very 
large in number and the respondent could have narrowed the trans- 
actions possibly involved to a relative few. The weighmasters 
could have been called back for further cross-examination if the 
respondent desired. Even in some criminal proceedings reasonable 
approximation and a reasonable opportunity to prepare a defense 
are all that is necessary. Com. v. Louisville & M. R. Co., 276 S.W. 
531 (Ky.1925). Concerning the claims that the alleged violations 
must be specified in the order of inquiry or in a bill of particulars 
to bar a second administrative “prosecution,” for the same viola- 
tions, a transcript of the hearing is made and kept public, findings 
of fact and conclusions must be entered, and we can see no diffi- 
culty on the respondent’s part in forestalling a second administra- 
tive proceeding for any violations found in this proceeding. 

A further reason for disagreement with the respondent’s argu- 
ment that he had to be apprised of particular weighing transac- 
tions is that the gist of the violation charged is paying weighmas- 
ters to bring about false weights. It would be an unfair practice 
to give them gratuities without the necessity of alleging and prov- 
ing the results of the payments or gratuities. See e.g., Midwest 
Farmers, Inc. v. United States and Crosby et al. v. United States, 
64 F. Supp. 91, 102 (D.Minn. 1945), where it was held to be a vio- 
lation of 312(a) for a commission firm to give gratuities to truck- 
ers and representatives of shippers. The respondent seizes upon 
one of the aspects of the unfair practice rather than the essence of 
the unfair practice itself when he makes the point that he was 
deprived of preparing an adequate defense because he had to be 
informed of specific transactions so that he would have the op- 
portunity to show if he could that the weights were not false. 

In the Midwest and Crosby cases, supra, the orders of inquiry 
contained a number of different kinds of charges. Most of these 
recited a single instance of the violation followed by a charge of 
the same violation ‘“‘at divers other times” during the year, In 
both cases, however, there was a charge of giving gratuities to 
truckers and representatives of shippers over a period of years 
without the specification of any single instance by time, place, or 
trucker. Particularly in the Crosby case, it was argued throughout 
the administrative proceeding and upon court appeal that the hear- 
ing deprived the respondent of an opportunity to make an adequate 
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defense. The court held (p.96), “A careful examination of the rec- 
ord leads to the conclusion that the hearings in all respects meet 
the requirements of due process.” 

In summary, we do not agree with the respondent’s view that 
failure to specify dates, names, transactions, etc., in the order of 
inquiry or a bill of particulars results in lack of due process of 
law to the respondent. Even in criminal law and procedure there 
are many instances in which the kinds of details sought here 
would be denied particularly where time is not of the essence of 
the crime or in crimes of a continuing nature. See American Ju- 
risprudence, Indictments and Informations, particularly § 70 and 
§ 72, and also the exhaustive article on bills of particulars in crim- 
inal cases, 5 A.L.R. 2d 444-569. 

The respondent also objects to the fact that because of the large 
number of proceedings of a similar nature, the testimony of the 
weighmasters was taken in series, that is, the hearing in each of 
a number of cases was opened for the testimony of the weigh- 
masters and then recessed for two to three months, We fail to 
see how any rights of the respondent were injuriously affected by 
this procedure. On the contrary, the respondent got the benefit of 
knowing the complainant’s case, in addition to the charges, at 
least two months before the hearing resumed for the presentation 
of his defense. 


II 


The respondent takes the position that the testimony of the 
weighmasters in this proceeding is inadmissible or is of no proba- 
tive value whatsoever because they made contrary statements 
in the investigation preceding the institution of this proceeding. 
Such prior self-contradictions have no substantive or independent 
testimonial value and bear only on the question of the credibility 
of the witnesses. 2 Wigmore, Evidence § 1018. It is not surprising 
that the weighmasters would first deny wrongdoing and later tell 
the truth when protected from criminal punishment by the im- 
munity provisions of the statute. There is no merit either in the 
respondent’s cries that the weighmasters were coerced into ad- 
mission of receiving bribes and weighing falsely. They testified 
that the attorney for their union informed them that, under the 
statute, they would receive immunity if they testified under sub- 
poena. The respondent’s real dissatisfaction lies in the immunity 
provisions of the act which made it possible for the complainant 
to obtain the weighmasters’ testimony. 
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The respondent is also aggrieved because the testimony of the 
weighmasters was not specific as to the dates and transactions in- 
volved in the payments and false weighings. The issue here, as 
well as in connection with the respondent’s other attacks on the 
testimony, resolves itself into one of the credibility of witnesses. It 
is not remarkable that the weighmasters were unable to give the 
specific information sought since they weighed hundreds of trans- 
actions daily and cannot be expected to have kept records or mem- 
oranda of their illegal activities. The weighmasters testified that 
they weighed falsely upon solicitation from the respondent and 
were paid by the respondent for doing so. The respondent denies 
any such activities. The hearing examiner who saw the witnesses 
testify believed the weighmasters and we find no reason to over- 
rule his opinion.’ 


III 


The facts found establish without doubt that the respondent en- 
gaged in or used an unfair, unjustly discriminatory, and deceptive 
practice or device in violation of section 312(a) of the act. The 
wilful causing of the making of false records for the stockyard 
company constitutes a violation of section 402 of the act which 
incorporates section 10 of the act establishing the Federal Trade 
Commission. The failure of the respondent to make and keep rec- 
ords of his payments to the weighmasters is a violation of section 
401 of the act. 

With respect to the possible sanctions for the violations found, 
the respondent urges that the sanction of suspension of his regis- 
tration is not available in this proceeding because the act supplies 
other sanctions for the violations found. This same position was 
found to be without merit in the Midwest and Crosby cases, supra, 
and in Miller v. Brannan et al. (U.S.D.C. N.D. Ill.), decided De- 
cember 1949. 

Of course all objections, exceptions, etc., of the respondent not 
specifically discussed that may be inconsistent with this decision 
and order are overruled or considered to be without controlling 
merit. 


ORDER 
The respondent shall cease and desist from: 


*Such decisions as N. L. R. B. v. Universal Camera Corp., 190 F.(2d) 429 (C.C.A. 2d, 1951), 


seem to stand for the proposition that a hearing examiner should not ordinarily be over- . 


ruled on a finding of fact that depends upon the credibility of witnesses. 
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(1) Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of obtaining false weights from weighmasters at 
any posted stockyard; and 


(2) Making or causing to be made false entries in his ac- 
counts, records and memoranda or in the accounts, records and 
memoranda of any person subject to the provisions of the Packers 
and Stockyards Act. 


The respondent shall keep such accounts, records and memoran- 
da as will fully and correctly disclose all transactions involved in 
his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 


Respondent’s registration under the act is suspended for a per- 
iod of eight months commencing on the effective date of this order. 


A copy hereof shall be served upon the respondent by registered 
mail or in person. Except as to service, this order shall become ef- 
fective on the 20th day after the date of this order. 


(No. 3284) 


In re GEORGE H, FRICKMAN AND Roy R. SMITH, d/b/a FRICKMAN 
AND SMITH. P&S Doc. No. 1994. Decided October 31, 1952. 


Suspension of Registration — Cease and Desist — Unfair, 
Unjustly Discriminatory, and Deceptive Practice — Obtain- 
ing False Weights — Books and Records 


Where the Order of Inquiry charged the respondent with violating sections 
312(a) and 401 of the act and section 10 of the Federal Trade 
Commission Act by engaging in an unfair, unjustly discriminatory, and 
deceptive practice in connection with the weighing of livestock bought 
and sold by them, by wilfully failing to keep proper books and records, 
and by wilfully causing the making of false entries in the records of 
the stockyard company, the respondents are ordered to cease and desist 
from engaging in the unfair, unjustly discriminatory, and deceptive 
practice of obtaining false weights from weighmasters at any posted 
stockyard and from making or causing to be made false entries in their 
books and records or in the books and records of any person subject to 
the act, and are further ordered to keep proper books and records, and 
their registration is suspended for a period of nine months commencing 

on the effective date of the order. 


Messrs. Jerome S. Ducrest, Benjamin M. Holstein, and Gilbert A. Horn for 
Livestock Branch, Production and Marketing Administration. Mr. John 
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J. Toohey, of Chicago, Illinois, for respondent. Mr. John J. Curry, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by an 
Order of Inquiry and Notice of Hearing issued March 2, 1951, by 
H. E. Reed, Director, Livestock Branch, Production and Market- 
ing Administration, United States Department of Agriculture, 
acting under authority delegated by the Secretary of Agriculture. 
The respondents are partners registered as a market agency and 
dealer under the act and, at the times specified in the complaint 
were so engaged at the Union Stock Yards, Chicago, Illinois, a 
stockyard posted under the act. 

The complaint charges (1) that at divers times during the years 
1949 and 1950 the respondents paid certain sums of money, or 
gave other compensation, to various weighmasters employed by 
the stockyard company to compensate them for recording weights 
on scale tickets at less than the true and correct weight thereof 
and showing the weight of cattle sold by them at a weight greater 
than the true and correct weight thereof; (2) that the respond- 
ents paid for cattle purchased by them and collected for cattle 
sold by them on the basis of the incorrect weights shown on such 
false scale tickets; (3) that the false scale tickets so issued became 
part of the records of the stockyard company; and (4) that the 
respondents’ books and records did not disclose all expenses in- 
curred by them in their business at the stockyard during 1949 and 
1950. These charges are alleged to constitute violations of sections 
312(a), 401 and 402 of the act. 

The respondents filed an answer in which they admitted the 
jurisdictional allegations, admitted that they paid for and collected 
for cattle on the basis of scale tickets issued by the weighmasters, 
and denied the other allegations in the complaint. 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the proceed- 
ing and presided at the hearing. The respondents were represented 
by John J. Toohey, Chicago, Illinois, Jerome Ducrest, Benjamin 
M. Holstein, and Gilbert A. Horn, Office of the Solicitor, U. S. 
Department of Agriculture, appeared as counsel for the complain- 
ant. The hearing began in Chicago on August 8, 1951, and with 
intervening recesses, was concluded on November 16, 1951. The 
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examiner issued a report proposing that the respondents be found 
to have violated the act as charged. The respondents filed excep- 
tions and oral argument was held before me in Washington, D. C., 
on July 30-31, 1952. 

Nine of the weighmasters employed by the stockyard company 
during the years 1949 and 1950 testified on behalf of the com- 
plainant. James E. Nevels testified that on one occasion in 1950 
respondent Frickman requested him to add weight to cattle being 
sold by the respondents; that he overweighed such cattle by 50 
pounds and that the said respondent paid him $2.50 in cash in 
the scale house for doing so (pp. 4-10). Michael J. Shanahan tes- 
tified that on several occasions during 1949 and 1950 the respond- 
ents requested him to add a specified amount of weight to cattle 
being sold by the respondents and to take weight off cattle being 
purchased by the respondents; that he complied with each of these 
requests; and that respondent Frickman paid him in cash in the 
scale house at the rate of $3. per hundredweight (23-41). Fred 
Rickert testified that on one occasion during 1950 the respondents 
requested him to add a specified amount of weight to cattle being 
sold by the respondents; that he did so and that respondent Frick- 
man paid him in cash in the scale house therefor (pp. 72-78). 
Cornelius J. Knudson testified that on several occasions during 
1949 and 1950 respondent Frickman requested him to overweigh 
cattle being sold by the respondents and to underweigh cattle be- 
ing purchased by the respondents; that he did so by overweighing 
or underweighing the cattle by 10 pounds per head; and that re- 
spondent Frickman paid him in cash in the scale house for that 
service (pp.85-94). Rudolph R. Knade. testified that on several 
occasions during 1950 he overweighed drafts of cattle being sold 
by the respondents; that respondent Frickman paid him in cash 
in the scale house therefor; and that the total amount he was 
paid by the respondent was $5. or $6, (pp.104-110). Floyd J. Av- 
ery testified that on several occasions during 1949 and 1950 re- 
spondent Frickman requested him to underweigh drafts of cattle 
being purchased by the respondents by 10 pounds per head; that 
on one occasion during 1950 respondent Frickman requested him 
to overweigh drafts of cattle being sold by the respondents; that 
he complied with each of these requests; and that respondent 
Frickman paid him in cash for doing so at the rate of $3. per 
hundredweight (pp.122-141). James M. Burns testified that on 
several occasions during 1949 and 1950 he overweighed drafts of 
cattle being sold by the respondents; that on several occasions 
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during 1950 he underweighed cattle being purchased by the re- 
spondents; and that respondent Frickman paid him in cash in the 
scale house for doing so (pp.145-155). Fred Wilke testified that 
during 1950 respondent Frickman requested him to overweigh 
drafts of cattle being sold by the respondents by 10 pounds per 
head; that on several occasions he complied with such request; 
that respondent Frickman paid him three times in cash in the 
scale house therefor; and that such payments amounted to $1.50, 
$2., and $1.50, respectively (pp.165-174). Edward Hoffman testi- 
fied that during 1950 respondent Frickman requested him to over- 
weigh cattle being sold by the respondents; that he overweighed 
two drafts of such cattle by approximately 70 or 80 pounds each; 
and that respondent Frickman paid him $2. in cash in the scale 
house for overweighing each of these drafts (pp.179-182). 

The parties stipulated and agreed that the testimony of Frank 
M. Flynn, Vern C. Kennedy, John S. Porearo, Donald R. Jones, 
Charles L. Richard, H. O. Hem, and Foster V. Waltz, beginning 
on page 9, line 10 and ending at page 367, line 18 of the transcript 
of testimony in P, & S. Dockets 1926 and 1927; the testimony of 
Charles L. Richard beginning at page 1747 and ending at page 
1764 of the transcript of testimony in P. & S. Docket No. 1933; 
and the testimony of Charles L. Richard in P. & S. Dockets 1937, 
1938,1960, and 1965 except insofar as such testimony is applicable 
only to a specific transaction alleged in the particular proceeding, 
be adopted by reference and made a part of the evidence in the 
instant proceeding. The parties further stipulated that the above- 
mentioned testimony was to have the same force and effect as if 
the witnesses involved had been called and had given their testi- 
mony in person, and that objections made thereto at the time said 
testimony was given were not waived by such incorporation (pp. 
178-181). Such testimony was not physically copied into the rec- 
ord of the instant proceeding. 

Frank M. Flynn, General Superintendent of the stockyard com- 
pany, described the typical stockyard scale, its operation, instruc- 
tions given to weighmasters, and routine weighing procedure in- 
cluding the execution of scale tickets. He also testified that stock- 
yard scales were periodically tested under Government super- 
vision and so maintained as to insure accuracy (Dockets 1926, 
1927—pp. 12-56; Complainant’s Exhibits 1 and 2). Mr. Flynn and 
John S. Porcaro, Assistant General Superintendent of the stock- 
yard company, testified as to the circumstances surrounding the 
installation during 1950 of the automatic weight recording ma- 
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chines which were attached to certain scales in the stockyard 
(Dockets 1926, 1927—pp. 58-71; 113-118; 173-174). 

Vern C. Kennedy, President of the Streeter-Amet Company, 
manufacturer of the automatic recorders, described the function, 
purpose, accuracy, principles of operation and method of installa- 
tion of the machines (Dockets 1926, 1927—pp. 134-170; Complain- 
ant’s Exhibits 3 and 4). 

Donald R. Jones, chief draftsman for the Streeter-Amet Com- 
pany, testified that he planned and personally supervised the in- 
stallation of the recorders and the periodic servicing and testing 
of the machines and removal of the tape record which they made 
(Dockets 1926, 1927—pp. 188-197). 

Charles L. Richard, supervisor of scales and weighing in the 
Packers and Stockyards Division, testified that he organized, su- 
pervised, and reviewed the assembling of the weighing data and 
its compilation in exhibit form. He described the method by which 
the data on the scale tickets were correlated and compared with the 
data on the tape record made by the automatic recorders. He also 
described weighing practice and procedure, analyzed the tape rec- 
ords, and explained the effect which certain techniques in weigh- 
ing or variations therefrom would have upon the tape record 
(Dockets 1926, 1927—pp. 342-367; pp.182-186, 211-213 of the in- 
stant transcript; Complainant’s Exhibits 5, 5A,5B, 5C, 6). 

H. O. Hem, a scale engineer, offered expert testimony for the 
respondents to the effect that, for various reasons which he de- 
scribed the automatic type of weight recorder such as the Streeter- 
Amet machine, might not be as accurate as the beam type scale in 
use at the stockyard (Dockets 1926, 1927—pp. 209, 274). Foster 
W. Waltz, who was formerly active in the field designing and build- 
ing scales, testified similarly (Dockets 1926, 1927—pp.274-320). 

Melvin C. Smith, an accountant in the Chicago office in the 
Packers and Stockyards Division testified for the complainant that 
he had examined the respondents’ books and records as kept for 
the respondents by Schultz Commission Company and found no 
entries of payments made to weighmasters during 1949 or 1950 
(pp. 200-202; Complainant’s Exhibits 8, 8A, 9, 9A). 

Respondent Frickman testified that during 1949 or 1950 he 
did not make any payments to the weighmasters who were wit- 
nesses in this proceeding for the purpose of influencing them to 
give him an advantage in weights, and that he did not receive 
any unfair advantage from any of those weighmasters in the 
weighing of his livestock. He testified that on several occasions 


fo na ee ee a 


9 








In re FRICKMAN & SMITH 925 
Cite as 11 A.D. 920 


during 1949 and 1950 he made cash payments to weighmasters 
to compensate them for weighing drafts of his cattle during the 
lunch period or weighing them out of turn; that he gave cash 
to weighmasters, “counter-off”’ men, and yardmen as Christmas 
presents in 1949 and 1950; that he made cash payments to var- 
ious people for salvaged feed and to have his cattle weighed out 
of turn; and that these payments were not recorded in his books 
and records (pp.214-266). 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, was at all times 
hereinafter mentioned a posted stockyard subject to the provisions 
of the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 
181 et seq.). 


2. George H. Frickman and Roy R. Smith, doing business as 
Frickman and Smith, the respondents, were at all times herein- 
after mentioned and are now registered with the Secretary of 
Agriculture as a market agency buying cattle on a commission 
basis and as a dealer buying and selling cattle for their own ac- 
count. 


3. Livestock bought and sold at the stockyard is weighed on 
scales belonging to Union Stock Yard and Transit Company, Chi- 
cago, Illinois, and such scales are operated by weighmasters em- 
ployed by the stockyard company. It is the duty of such weigh- 
masters to determine the true and correct weight of livestock 
being bought or sold and to record such true and correct weight 
in printed form on a scale ticket issued by the stockyard company. 
The weight thus recorded on the scale ticket determines the total 
sum which the buyer of the livestock pays to the seller. 


4. On various occasions during the years 1949 and 1950, the 
respondents requested Michael J. Shanahan, Cornelius J. Knud- 
son, and Floyd J. Avery, weighmasters employed by the stockyard 
company, to take weight off certain drafts of cattle which the 
respondents were buying. Pursuant to such requests, the said 
weighmasters issued scale tickets on behalf of the stockyard com- 
pany showing the weights of such drafts at weights less than the 
correct weights thereof. 


5. On various occasions during the year 1950, James M. Burns, 
a weighmaster employed by the stockyard company, acting pur- 
suant to requests previously made by the respondents or to an 
understanding or agreement between the respondents and the 
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said weighmaster, weighed drafts of cattle being purchased by 
the respondents at less than their correct weights and issued 
scale tickets on behalf of the stockyard company which, in each 
case, showed a weight less than the correct weight thereof. 


6. On various occasions during the years 1949 and 1950, the 
respondents requested Michael J. Shanahan, Cornelius J. Knud- 
son, James E. Nevels, Fred Rickert, Floyd J. Avery, Fred Wilke, 
and Edward Hoffman, weighmasters employed by the stockyard 
company, to add weight to certain drafts of cattle which the re- 
spondents were selling. Pursuant to such requests, the said weigh- 
masters issued scale tickets on behalf of the stockyard company 
showing the weights of such drafts at weights greater than the 
correct weights thereof. 


7. On various occasions during the years 1949 and 1950, James 
M. Burns and Rudolph R. Knade, weighmasters employed by the 
stockyard company, acting pursuant to requests previously made 
by the respondents or to an understanding or agreement between 
the respondents and each of the said weighmasters, weighed drafts 


of cattle owned by the respondents and being sold for the respond- 
ents’ account at more than their correct weights and issued scale 
tickets on behalf of the stockyard company which, in each case, 
showed a weight greater than the correct weight thereof. 


8. Shortly after the occasions referred to in Findings of Fact 
4, 5, 6, and 7, the respondents gave cash payments to each of the 
above-named weighmasters, which payments were intended by 
the respondents and accepted by the weighmasters as compensa- 
tion for the weight added to or subtracted from each draft. 

9. On October 16, 1950, Joseph Quinn, a weighmaster em- 
ployed by the stockyard company, weighed a draft of cattle being 
purchased by the respondents at less than the correct weight there- 
of and issued scale ticket No. B188544 on behalf of the stockyard 
company showing such incorrect weight. The said draft consisted 
of five head, was purchased by the respondents from Rice Broth- 
ers through Schultz Commission Company, and was weighed on 
scale A-3 as draft number 11 on the said date. The correct weight | 
of the said draft was 5770 pounds, whereas the weight shown on 
the scale ticket was 5660 pounds. 

10. During 1949 and 1950 the scales in use at the stockyard 
were beam type scales equipped with balance indicators which visi- 
bly indicate when the scale, empty or loaded, is correctly balanced. 
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When empty, the scale is correctly balanced when the poise as- 
sembly is at the zero position and the indicator is at the central 
position on the indicator target. Similarly, a load of livestock is 
correctly balanced and weighed when the poise assembly is moved 
to such position on the weighbeam that the indicator is at the 
central position on the indicator target. Printing of the correct 
weight value is then accomplished by inserting the scale ticket in 
a slot of the poise assembly and, without moving the poise assem- 
bly from its position, operating a printing lever which presses 
the scale ticket against metal type numerals on the weigh beam. 
The false and incorrect weight values described in Findings of 
Fact 4, 5, 6, and 7, were recorded when the weighmaster, after 
having balanced the weighbeam to determine the correct weight 
of the load, intentionally moved the poise assembly to a position 
indicating a greater or lesser weight value before operating the 
printing lever. Pawls attached to the poise assembly and engaging 
notches in the weighbeam prevent accidental movement of the 
poise assembly from its position. 

11. During 1950 automatic weight recording machines manu- 
factured by the Streeter-Amet Co. were installed on certain stock- 
yard scales in order to check the accuracy of weights being printed 
by weighmasters on scale tickets. The installation of such record- 
ers was accomplished secretly, and their presence was known only 
to certain officials of the Streeter-Amet Co. and to officials of the 
stockyard company and the Livestock Branch, Production and 
Marketing Administration, United States Department of Agri- 
culture, and was unknown to any of the weighmasters or to the 
dealers or commission men doing business in the stockyard. These 
recorders determined the weight on a scale platform automatic- 
ally, without regard to any manipulation by the weighmaster or 
any movement of the balance ball or the poise on the weighbeam 
of the stockyard scale and, when actuated by the pressing of an 
electric button located in the scale house, recorded such weight 
upon a paper tape. The weight values recorded on such tape rep- 
resented the total or gross weight on the scale platform at the 
instant the signal bell was pressed—that is, the weight of the 
livestock plus the weight of the dead load on the platform. The au- 
tomatic recorder, unlike the stockyard scale, was not rebalanced 
periodically during the day to compensate for dead load changes. 


12. The original of each scale ticket described in Findings of 
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Fact 4,5,6, and 7, was retained among the records of the stock- 
yard company in the usual course of business. 

13. During the years 1949 and 1950, the respondents’ trans- 
actions at the stockyard were recorded, and their books and rec- 
ords were kept by Schultz Commission Company, a market agency 
at the stockyard. Such books and records did not reflect any of 
the payments made to weighmasters as described in Finding of 
Fact 8 above. 

14. During the years 1949 and 1950, the respondents made 
cash payments to various weighmasters, “‘counter-off’’ men, yard- 
men, and representatives of commission firms, as compensation 
for weighing cattle during lunch hours, weighing cattle out of 
turn, for salvaged feed, and as Christmas presents. Such payments 
were not recorded in the respondents’ books and records. 


CONCLUSIONS 
I 
The respondents insist that they should have been furnished, 
prior to the hearing, with a bill of particulars specifying the dates 


upon which the alleged payments were made to weighmasters, 
the amounts of the payments, the buying and selling transactions 
involved, etc. The complainant replied that the weighmasters 
did not recollect such details and that accordingly there were 
no particulars to furnish except the names of the weighmasters 
which were supplied by letter. The complaint alleged that the 
respondents, on a number of occasions during 1949 and 1950, paid 
weighmasters employed by the stockyard company to give them 
favorable weights.* 

The respondents contend that if they did not obtain the par- 
ticulars sought, the order of inquiry should be dismissed. They 
cite cases from the field of criminal law and procedure and draw 
from these cases the principles that they are entitled to the par- 
ticulars sought in order to prepare their defense and to bar an- 
other administrative “prosecution” for the same violations. This 
is not a criminal proceeding. Section 312(a) prohibits unfair, un- 
justly discriminatory or deceptive practices and devices at posted 


3 Paragraph III of the complaint charges as follows: “Respondents, at the stockyard, at 
divers times during the years 1949 and 1950, paid certain sums of money, or gave other 
compensation, to various weighmasters who, during that period of time, were employed as 
weighmasters at the stockyard ... for the purpose . . . of compensating said weighmasters 
for recording weights on scale tickets showing the weight of cattle bought by respondents at 
less than the true and correct weight thereof and showing the weight of cattle sold by re 
spondents at a weight greater than the true and correct weight thereof.” 
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markets and section 312(b) authorizes the issuance of cease and 
desist orders against the continuance of such practices. The object 
of proceedings such as this is to eliminate such practices or de- 
vices. The availability of the sanction of suspending the registrant 
authorized by 7 U.S.C. § 204 does not make the proceeding a 
quasi-criminal or penal one. Farmers’ Live Stock Commission Co. 
v. United States, 54 F.(2d) 375, 378 (E.D. Ill. 1931) ; Nichols 
& Co. v. Secretary of Agriculture, 131 F.(2d) 651, 659 (C.C.A. 
Ist, 1942); Irving Weis & Co. v. Brannan, 171 F.(2d) 232, 235 
(C.C.A. 2d, 1948) ; Nelson v. Secretary of Agriculture, 133 F. (2d) 
453, 456 (C.C.A. 7th, 1943) ; Board of Trade of City of Chicago 
v. Wallace, 67 F.(2d) 402, 407 (C.C.A. 7th, 1933), cert. denied, 
291 U. S. 680 (1934). 

It is well-settled that the formalities and technicalities of crim- 
inal, or even civil, pleadings are not automatically applicable in 
administrative proceedings. Farmers’ Live Stock Commission Co. 
v. United States, supra, p. 381; American Newspaper Pub. Ass’n 
v. Labor Board, 193 F.(2d) 782, 799-800 (C.C.A. 7th, 1951), pe- 
tition for certiorari filed May 9, 1952, sub.nom. International Ty- 
pographical Union v. Labor Board, No. 56, October Term, 1952, 
21 L.W. 3002; Mansfield Journal Co. v. Federal Communications 
Commission, 180 F.(2d) 28, 36 (App. D.C. 1950) ; National Labor 
Relations Board v. Sunbeam Electric Mfg. Co., 183 F. (2d) 856, 
858 (C.C.A. 7th, 1943) ; National Labor Relations Board v. Rem- 
ington Rand, Inc., 94 F.(2d) 862, 873 (C.C.A. 2d, 1938),? cert. 
denied, 304 U.S. 576 (1938); State Board of Health v. Johnson, 
19 So. (2d) 445 (Miss. 1944) cert.denied, 324 U.S. 844 (1945); 
In re Buck’s License, 232 P. (2d) 801 Oregon,1951). The proce- 
dural requirements of the act are a matter of substance and not 
of form. Morgan v. United States, 298 U. S. 468, 478 (1936). 

The complaint clearly states that the respondents paid weigh- 
masters to get false weights and that such activities violate sec- 
tion 312(a) of the act. Section 312(a) makes it unlawful “.. . 
to engage in or use any unfair, unjustly discriminatory, or de- 
ceptive practice or device . ...” There is no claim by the re- 
spondents that the practice of paying weighmasters to obtain 
false weights is not a violation of section 312(a). Neither is there 
any contention that the nature of the violation charged is vague 


*Learned Hand, C. J., in considering respondent's claim that it was denied a fair trial in 
that a bill of particulars was refused, said that such refusal ‘‘could not have seriously prej- 
udiced the respondent. Such a bill is important only when a party must meet his adversary's 
case without opportunity to prepare; it is of limited value in a trial by hearings at intervals.” — 











930 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 11 A.D. 920 


or obscure. The respondents urge only that they are entitled be- 
fore hearing to details such as the identification of the specific 
transactions claimed to have been weighed falsely because of so- 
licitation and payment of the weighmasters by the respondents. 

Taking up the principles underlying the respondents’ cases on 
criminal law and procedure, there was in this proceeding no lack 
of opportunity to prepare adequately whatever defense the re- 
spondents could devise. The respondents were served with the 
order of inquiry and notice of hearing, before the hearing they 
were furnished with a list of the weighmasters who would testify 
for the complainant and, because the hearing was recessed for 
over two months after the testimony of the weighmasters was 
taken, the respondents had notice and knowledge of the complain- 
ant’s evidence in plenty of time to work up their defense. It would 
have been no insuperable task for the respondents to examine 
their own records during the recess which would disclose the 
transactions weighed by the weighmasters who testified. These 
could not have been very large in number and the respondents 
could have narrowed the transactions possibly involved to a rela- 
tive few. The weighmasters could have been called back for fur- 
ther cross-examination if the respondents desired. Even in some 
criminal proceedings reasonable approximation and a reasonable 
opportunity to prepare a defense are all that is necessary. Com. 
v. Louisville & N. R. Co., 276 S.W. 5381 (Ky. 1925). Concerning 
the claims that the alleged violations must be specified in the order 
of inquiry or in a bill of particulars to bar a second administra- 
tive “prosecution,” for the same violations, a transcript of the 
hearing is made and kept public, findings of fact and conclusions 
must be entered, and we can see no difficulty on the respondents’ 
part in forestalling a second administrative proceeding for any 
violations found in this proceeding. 

A further reason for disagreement with the respondents’ ar- 
gument that they had to be apprised of particular weighing trans- 
actions is that the gist of the violation charged is paying weigh- 
masters to bring about false weights. It would be an unfair prac- 
tice to give them gratuities without the necessity of alleging and 
proving the results of the payments or gratuities. See e.g., Mid- 
west Farmers, Inc. v. United States and Crosby et al. v. United 
States, 64 F. Supp. 91, 102 (D. Minn. 1945), where it was held 
to be a violation of 312(a) for a commission firm to give gratu- 
ities to truckers and representatives of shippers. The respondents 
seize upon one of the aspects of the unfair practice rather than 
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the essence of the unfair practice itself when they make the point 
that they were deprived of preparing an adequate defense because 
they had to be informed of specific transactions so that they 
would have the opportunity to show if they could that the weights 
were not false. 

In the Midwest and Crosby cases, supra, the orders of inquiry 
contained a number of different kinds of charges. Most of these 
recited a single instance of the violation followed by a charge of 
the same violation “at divers other times” during the year. In both 
cases, however, there was a charge of giving gratuities to truck- 
ers and representatives of shippers over a period of years without 
the specification of any single instance by time, place, or trucker. 
Particularly in the Crosby case, it was argued throughout the ad- 
ministrative proceeding and upon court appeal that the hearing 
deprived the respondent of an opportunity to make an adequate 
defense. The court held (page 96), “A careful examination of the 
record leads to the conclusion that the hearings in all respects 
meet the requirements of due process.” 

In summary, we do not agree with the respondents’ view that 
failure to specify dates, names, transactions, etc., in the order 
of inquiry or a bill of particulars results in lack of due process 
of law to the respondents. Even in criminal law and procedure 
there are many instances in which the kinds of details sought here 
would be denied particularly where time is not of the essence of 
the crime or in crimes of a continuing nature. See American Ju- 
risprudence, Indictments and Information, particularly § 70 and 
§ 72, and also the exhaustive article on bills of particulars in crim- 
inal cases, 5 A.L.R. 2d 444-569. 

The respondents also object to the fact that because of the large 
number of proceedings of a similar nature, the testimony of the 
weighmasters was taken in series, that is, the hearing in each of 
a number of cases was opened for the testimony of the weigh- 
masters and then recessed for two to three months. We fail to see 
how any rights of the respondents were injuriously affected by 
this procedure. On the contrary, the respondents got the benefit 
of knowing the complainant’s case, in addition to the charges, at 
least 2 months before the hearing resumed for the presentation 
of their defense. 





II 


The respondents take the position that the testimony of the 
weighmasters in this proceeding is inadmissible or is of no pro- 
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bative value whatsoever because they made contrary statements 
on the investigation preceding the institution of this proceeding. 
Such prior self-contradictions have no substantive or independent 
testimonial value and bear only on the question of the credibility 
of the witnesses. 2 Wigmore, Evidence § 1018. It is not surprising 
that the weighmasters would first deny wrongdoing and later tell 
the truth when protected from criminal punishment by the im- 
munity provisions of the statute. There is no merit either in the 
respondents’ cries that the weighmasters were coerced into ad- 
mission of receiving bribes and weighing falsely. They testified 
that the attorney for their union informed them that, under the 
statute, they would receive immunity if they testified under sub- 
poena. The respondents’ real dissatisfaction lies in the immunity 
provisions of the act which made it possible for the complainant 
to obtain the weighmasters’ testimony. 

The respondents are also aggrieved because the testimony of 
the weighmasters was not specific as to the dates and transactions 
involved in the payments and false weighings. The issue here, 
as well as in connection with the respondents’ other attacks on 
the testimony; resolves itself into one of the credibility of wit- 
nesses. It is not remarkable that the weighmasters were unable to 
give the specific information sought since they weighed hundreds 
of transactions daily and cannot be expected to have kept records 
or memoranda of their illegal activities. The weighmasters testi- 
fied that they weighed falsely upon solicitation from the respond- 
ents and were paid by the respondents for doing so. The respond- 
ents deny any such activities. The hearing examiner who saw the 
witnesses testify believed the weighmasters and we find no reason 
to overrule his opinion.’ 

There was no testimony from former weighmaster Joseph 
Quinn concerning the transactions listed in Finding of Fact 4 and 
no testimony to the effect that he was paid by the respondents to 
weigh falsely. The violation alleged is engaging in or using the 
illegal practice of paying weighmasters to get false weights. While 
it is true that the evidence shows these weights to be false and 
that other weighmasters were paid to get false weights, a leap 
to the finding or conclusion that Quinn was also paid seems un- 
warranted and we refrain from doing so. The evidence supporting 
Finding of Fact 4 does, however, corroborate the testimony of 


*Such decisions as N. L. R. B. v. Universal Camera Corp., 190 F.(2d) 429 (C.C.A. 2d, 1951), 
seem to stand for the proposition that a hearing examiner should not ordinarily be over- 
ruled on a finding of fact that depends upon the credibility of witnesses. 
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the weighmasters to the extent that it shows false weighing in 
transactions of the respondents. 


III 


The facts found establish without doubt that the respondents 
engaged in or used an unfair, unjustly discriminatory, and de- 
ceptive practice or device in violation of section 312(a) of the 
act. The wilful causing of the making of false records for the 
stockyard company constitutes a violation of section 402 of the 
act which incorporates section 10 of the act establishing the Fed- 
eral Trade Commission. The respondents admit payments to 
weighmasters for various purposes and their books and records 
fail to contain entries of such payments, We have found that pay- 
ments were made to weigh falsely but, whether we are right or 
wrong, the respondents have violated section 401 of the act since 
they admit payments to weighmasters for the purposes they claim, 
namely, to weigh out of turn, to weigh during lunch hour, etc. 

With respect to the possible sanctions for the violations found, 
the respondents urge that the sanction of suspension of their reg- 
istration is not available in this proceeding because the act sup- 
plies other sanctions for the violations found. This same position 
was found to be without merit in the Midwest and Crosby cases, 
supra, and in Miller v. Brannan et al. (U.S.D.C. N.D. Ill.), de- 
cided December 1949. 

Of course all objections, exceptions, etc., of the respondents 
not specifically discussed that may be inconsistent with this de- 
cision and order are overruled or considered to be without con- 
trolling merit. 


ORDER 


The respondents shall cease and desist from: 

(1) Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of obtaining false weights from weighmasters at 
any posted stockyard; and 

(2) Making or causing to be made false entries in their ac- 
counts, records and memoranda or in the accounts, records and 
memoranda of any person subject to the provisions of the Packers 
and Stockyards Act. 

The respondents shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in their business at the stockyard, including cash expenditures 
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made by them, and showing as to each item of expense, the date, 
amount, purpose, and to whom paid. 
Respondents’ registration under the act is suspended for a per- 
iod of 9 months commencing on the effective date of this order. 
A copy hereof shall be served upon the respondents by regis- 
tered mail or in person, Except as to service, this order shall be- 
come effective on the 20th day after the date of this order. 


(No. 3285) 


In re EDWARD T. GEAREN. P&S Doc. No. 1987. Decided October 
81, 1952. 


Suspension of Registration — Cease and Desist — Unfair, 
Unjustly Discriminatory, and Deceptive Practice — Obtain- 
ing False Weights — Books and Records 


Where the Order of Inquiry chargd the respondent with violating sections 
812(a) and 401 of the act and section 10 of the Federal Trade Com- 
mission Act-by engaging in an unfair, unjustly discriminatory, and de- 
ceptive practice in connection with the weighing of livestock bought 
and sold by him, by wilfully failing to keep proper books and records, 
and by wilfully causing the making of false entries in the records of 
the stockyard company, the respondent is ordered to cease and desist 
from engaging in the unfair, unjustly discriminatory, and deceptive 
practice of obtaining false weights from weighmasters at any posted 
stockyard, and from making or causing to be made false entries in 
his books and records or in the books and records of any person sub- 
ject to the act, and is further ordered to keep proper books and records, 
and his registration is suspended for a period of 6 months commencing 
on the effective date of this order. 


Messrs. Jerome S. Ducrest, Benjamin M. Holstein, and Gilbert A. Horn for 
Livestock Branch, Production and Marketing Administration. Mr. John 
J. Toohey, of Chicago, Illinois, for respondent. Mr. John J. Curry, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by an Order of Inquiry and Notice of Hearing issued March 2, 
1951, by H. E. Reed, Director, Livestock Branch, Production and 
Marketing Administration, United States Department of Agri- 
culture, acting under authority delegated by the Secretary of Ag- 
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riculture. The respondent is an individual registered as a market 
agency and as a dealer under the Act and, at the times specified 
in the complaint, was so engaged at the Union Stock Yards, Chi- 
cago, Illinois, a stockyard posted under the Act. This is one of a 
large number of similar proceedings involving dealers at that 
stockyard. 

The complaint charges (1) that at divers times during the year 
1950 the respondent paid certain sums of money, or gave other 
compensation, to various weighmasters employed by the stock- 
yard company to compensate them for recording weights on scale 
tickets showing the weight of cattle bought by the respondent at 
less than the true and correct weight thereof and showing the 
weight of cattle sold by him at a weight greater than the true 
and correct weight thereof; (2) that the respondent paid for cat- 
tle purchased by him and collected for cattle sold by him on the 
basis of the false weights shown on such scale tickets; (3) that 
the false scale tickets so issued became part of the records of the 
stockyard company; and (4) that the respondent’s books and rec- 
ords did not disclose all expenses incurred by him in his business 
at the stockyard during 1950. These charges are alleged to con- 
stitute violations of sections 312(a), 401 and 402 of the Act. 

The respondent filed an answer in which he denied the charges. 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agrculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by John J. Toohey, Chicago, Illinois. Jerome Ducrest, Ben- 
jamin M. Holstein, and Gilbert A. Horn, Office of the Solicitor, 
United States Department of Agriculture, appeared as counsel 
for the complainant. The hearing began in Chicago on August 7, 
1951, and with intervening recesses, was concluded on November 
16, 1951. The examiner issued a report proposing that the re- 
spondent be found to have violated the Act as charged. The re- 
spondent filed exceptions and oral argument was held before me 
in Washington, D. C., on July 30 and 31, 1952. 

At the hearing, four former weighmasters testified on behalf 
of the complainant. James E. Nevels testified that on one occasion 
in the fall of 1950 at scale A-314 the respondent requested him to 
take weight off (underweigh) when weighing drafts of cattle 
which were being purchased by the respondent; that he did so; 
and that the respondent paid him $5 in cash in the scalehouse 
for doing so (pp. 2-6). The respondent, who was not represented . 
by counsel when this witness testified, did not cross-examine the 
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witness. Respondent’s Exhibit 1, a document showing the assign- 
ment of weighmasters in 1949 and 1950, shows that Mr. Nevels 
weighed at scale A-314 in September of 1950. Michael J. Shana- 
han testified that on several occasions during 1950 at scales D- 
314 and D-4 the respondent requested him to overweigh cattle be- 
ing sold by the respondent by a specified amount and to take weight 
off when weighing cattle being purchased by the respondent; that 
he complied with these requests; and that the respondent paid 
him in cash in the scalehouse therefor (pp. 9-14). On cross-exam- 
ination the witness stated that he weighed falsely for the re- 
spondent in the spring and fall of 1950 (p.16) on 10 or more 
occasions at the above scales. He could not recall the exact amount 
of money he received. Respondent in his brief stated that his 
Exhibit 1 showed that Shanahan was not at scale D-314 in the 
spring of 1950 and was not at scale D-4 in the fall of 1950. In this 
connection, respondent’s Exhibit 1 does not afford any informa- 
tion as to Shanahan’s assignments to scales at the stockyard. Fred 
A. Rickert testified that during 1950 the respondent requested 
him to overweigh cattle being sold by the respondent by a speci- 
fied number of pounds; that he did so; and that the respondent per- 
sonally paid him in cash in the scalehouse therefor (pp. 26-29). He 
could not recall how much weight he added or the number of times 
he added weight (p. 28). He could not state the total amount of 
money he received for weighing falsely, (p. 28) or when he was 
paid (p. 32). He did not recall the size of the drafts he weighed 
for the respondent (p. 32). Cornelius J. Knudson testified that 
several times during 1950 the respondent requested him to over- 
weigh drafts of cattle being sold by the respondent, and to take 
weight off drafts of cattle being purchased by the respondent; 
that he complied with each of these requests, and that the re- 
spondent paid him in cash in the scale house for doing so (pp. 
42-46). The witness could not recall the number of the scale 
where he weighed cattle for the respondent. He could not recall 
how much weight he added or the amount of money he was paid 
(p. 46). He could not fix the time during 1950 when he added 
weight for the respondent (p. 48). 

Melvin C. Smith, an accountant in the Chicago office of the 
Packers and Stockyards Division, identified an exhibit, which he 
prepared from information contained in the respondent’s annual 
report for 1950, summarizing the respondent’s dealer operations 
(pp. 75-76; Complainant’s Exhibit 4). Mr. Smith testified that 
he had examined the respondent’s books and records as kept for 
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the respondent by Frank Keys, and found no entries of payments 
made to weighmasters during 1950 (pp. 72-75; Complainant’s 
Exhibits 3 and 3A). 

The respondent testified that he did not request any weigh- 
master to favor him in weights; that he did not pay or give any- 
thing of value to any weighmaster for the purpose of influencing 
the weighmaster to give him an advantage in weights; and that 
so far as he knows, he never received any advantage from any 
weighmaster (pp. 86-94). 

Counsel for the respondent introduced a list of scales to which 
three of the four weighmasters were assigned during 1949 and 
1950 and the dates of each assignment (Respondent’s Exhibit 
1). 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, was at all times 
hereinafter mentioned a posted stockyard subject to the provi- 
sions of the Packers and Stockyards Act, 1921, as amended, (7 
U.S.C. 181 et seq.). 


2. Edward T. Gearen, the respondent, was at all times here- 
inafter mentioned and is now registered with the Secretary of 
Agriculture as a market agency buying cattle on a commission 
basis and as a dealer buying and selling for his own account. 


8. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the Union Stock Yard and Transit Company, 
Chicago, Illinois, and such scales are operated by weighmasters 
employed by the stockyard company. It is the duty of such weigh- 
masters to determine the correct weight of livestock being bought 
or sold and to record such correct weight on a scale ticket issued 
by the stockyard company. The weight thus recorded on the scale 
ticket determines the total sum which the buyer of the livestock 
pays to the seller. 


4. At various times during the year 1950, the respondent 
requested Cornelius J. Knudson, Fred Rickert and Michael J. 
Shanahan, weighmasters employed by the stockyard company, 
to add weight to certain drafts of cattle which the respondent 
was selling. Pursuant to such requests, the weighmasters issued 
scale tickets on behalf of the stockyard company showing weights 
greater than the correct weights of the drafts. 


5. At various times during the year 1950, the respondent re- | 
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quested Cornelius J. Knudson, James E. Nevels, and Michael J. 
Shanahan, weighmasters employed by the stockyard company, to 
take weight off certain drafts of cattle which the respondent was 
buying. Pursuant to such requests, the weighmasters issued scale 
tickets on behalf of the stockyard company showing weights less 
than the correct weights of the drafts. 


6. Shortly after the times referred to in Findings of Fact 4 
and 5, the respondent gave cash payments to the above-named 
weighmasters, which payments were intended by the respondent 
and accepted by the weighmasters as compensation for the weight 
added to or subtracted from each draft. 


7. During 1950 the scales in use at the stockyard were beam 
type scales equipped with balance indicators which visibly indi- 
cate when the scale, empty or loaded, is correctly balanced. When 
empty, the scale is correctly balanced when the poise assembly 
is at the zero position and the indicator is at the central position 
on the indicator target. Similarly, a load of livestock is correctly 
balanced and weighed when the poise assembly is moved to such 
position on the weighbeam that the indicator is at the central po- 
sition on the indicator target. Printing of the correct weight value 
is then accomplished by inserting the scale ticket in a slot of the 
poise assembly and, without moving the poise assembly from its 
position, operating a printing lever which presses the scale ticket 
against metal type numerals on the weighbeams. The false and 
incorrect weight values described in Findings of Fact 4 and 5 
were recorded when the weighmaster, after having balanced the 
weighbeam to determine the correct weight of the load, inten- 
tionally moved the poise assembly to a position indicating a 
greater or lesser weight value before operating the printing lever. 
Pawls attached to the poise assembly and engaging notches in 
the weighbeam prevent accidental movement of the poise assem- 
bly from its position. 

8. The original of each scale ticket described in Findings of 
Fact 4 and 5 was retained among the records of the stockyard 
company in the usual course of business. 

9. Respondent paid for cattle purchased by him and collected 
for cattle sold by him on the basis of the false weights recorded 
on the scale tickets as described in Findings of Fact 4 and 5. 
corded, and his books and records were kept by Frank Keys, a 


10. The respondent’s transactions at the stockyard were re- 
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market agency at the stockyard. Such books and records did not 
reflect any of the payments made to weighmasters as described 
in Finding of Fact 6. 


CONCLUSIONS 
I 


The respondent insists that he should have been furnished, prior 
to the hearing, with a bill of particulars specifying the dates upon 
which the alleged payments were made to weighmasters, the 
amounts of the payments, the buying and selling transactions in- 
volved, etc. The complainant replied that the weighmasters did 
not recollect such details and that accordingly there were no par- 
ticulars to furnish except the names of the weighmasters which 
were supplied by letter. The complaint alleged that the respond- 
ent, on a number of occasions during 1950, paid weighmasters 
employed by the stockyard company to give him favorable 
weights.! 

The respondent contends that if he did not obtain the particu- 
lars sought, the order of inquiry should be dismissed. He cites 
cases from the field of criminal law and procedure and draws 
from these cases the principles that he is entitled to the particu- 
lars sought in order to prepare his defense and to bar another 
administrative “prosecution” for the same violations. This is not 
a criminal proceeding. Section 312(a) prohibits unfair, unjustly 
discriminatory or deceptive practices and devices at posted mar- 
kets and section 312(b) authorizes the issuance of cease and de- 
sist orders against the continuance of such practices. The object 
of proceedings such as this to eliminate such practices or devices. 
The availability of the sanction of suspending the registrant 
authorized by 7 U.S.C. § 204 does not make the proceeding a 
quasi-criminal or penal one. Farmers’ Livestock Commission Co. 
v. United States, 54 F.(2d) 375, 378 (E.D. Ill. 1981) ; Nichols 
& Co. v. Secretary of Agriculture, 131 F.(2d) 651, 659 (C.C.A. 
Ist, 1942); Irving Weis & Co. v. Brannan, 171 F.(2d) 232, 235 
(C.C.A. 2d, 1948) ; Nelson v. Secretary of Agriculture, 1383 F.(2d) 


1 Paragraph III of the complaint charges as follows: “Respondent, at the stockyard, at 
divers times during the year 1950, paid certain sums of money, or gave other compensation, 
to various weighmasters who, during such year, were employed as weighmasters at the 
stockyard . . . for the purpose . . . of compensating said weighmasters for recording weights 
on scale tickets showing the weight of cattle bought by respondent at less than the true and 
correct weight thereof and showing the weight of cattle sold by respondent at a weight . 
greater than the true and correct weight thereof.” 
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453, 456 (C.C.A. 7th, 1943); Board of Trade of City of Chicago 
v. Wallace, 67 F.(2d) 402, 407 (C.C.A. 7th, 1933), cert. denied, 
291 U.S. 680 (1934). 

It is well-settled that the formalities and technicalities of crim- 
inal, or even civil, pleading are not automatically applicable in 
administrative proceedings. Farmers’ Live Stock Commission Co. 
v. United States, supra, p. 381; American Newspaper Pub. Ass’n 
v. Labor Board, 193 F.(2d) 782, 199-800 (C.C.A. 7th 1951), pe- 
tition for certiorari filed May 9, 1952, sub. nom. International Ty- 
pographical Union v. Labor Board, No. 56, October Term, 1952, 
21 L.W. 3002; Mansfield Journal Co. v. Federal Communications 
Commission, 180 F.(2d) 28, 836 (App. D.C. 1950) ; National Labor 
Relations Board v. Sunbeam Electric Mfg. Co., 183 F.(2d) 856, 
858 (C.C.A. 7th, 1943) ; National Labor Relations Board v. Rem- 
ington Rand, Inc., 94 F.(2d) 862, 873 (C.C.A. 2d, 1938),? cert. 
denied, 304 U.S. 576 (1938) ; State Board of Health v. Johnson, 
19 So.(2d) 445 (Miss. 1944), cert. denied, 324 U.S. 844 (1945) ; 
In re Buck’s License, 232 P.(2d) 801 (Oregon, 1951). The pro- 
cedural requirements of the act are a matter of substance and 
not of form. Morgan v. United States, 298 U.S. 468, 478 (1936). 

The order of inquiry and notice of hearing clearly states that 
the respondent paid weighmasters to get false weights and that 
such activities violate section 312(a) of the act. Section 312(a) 
makes it unlawful “. . . to engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device ....” There is 
no claim by the respondent that the practice of paying weigh- 
masters to obtain false weights is not a violation of section 
812(a). Neither is there any contention that the nature of the 
violation charged is vague or obscure. The respondent urges only 
that he is entitled before hearing to details such as the identifica- 
tion of the specific transactions claimed to have been weighed 
falsely because of solicitation and payment of the weighmasters 
by the respondent. 

Taking up the principles underlying the respondent’s cases on 
criminal law and procedure, there was in this proceeding no 
lack of opportunity to prepare adequately whatever defense the 
respondent could devise. The respondent was served with the 
order of inquiry and notice of hearing, before the hearing he was 


2 Learned Hand, C. J., in considering respondent’s claim that it was denied a fair trial in 
that a bill of particulars was refused, said that such refusal ‘‘could not have seriously prej- 
udiced the respondent. Such a bill is important only when a party must meet his adversary's 
case without opportunity to prepare; it is of limited value in a trial by hearings at intervals.” 
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furnished with a list of the weighmasters who would testify for 
the complainant and, because the hearing was recessed for over 
two months after the testimony of the weighmasters was taken, 
the respondent had notice and knowledge of the complainant’s 
evidence in plenty of time to work up his defense. It would have 
been no insuperable task for the respondent to examine its own 
records during the recess which would disclose the transactions 
weighed by the weighmasters who testified. These could not have 
been very large in number and the respondent could have nar- 
rowed the transactions possibly involved to a relative few. The 
weighmasters could have been called back for further cross-exam- 
ination if the respondent desired. Even in some criminal proceed- 
ings reasonable approximation and a reasonable opportunity to 
prepare a defense are all that is necessary. Com. v. Louisville & 
N. R. Co., 276 S.W. 531 (Ky. 1925). Concerning the claims that 
the alleged violations must be specified in the order of inquiry 
or in a bill of particulars to bar a second administrative “prose- 
cution,” for the same violations, a transcript of the hearing is 
made and kept public, findings of fact and conclusions must be 
entered, and we can see no difficulty on the respondent’s part in 
forestalling a second administrative proceeding for any viola- 
tions found in this proceeding. 

A further reason for disagreement with the respondent’s ar- 
gument that he had to be apprised of particular weighing trans- 
actions is that the gist of the violation charged is paying weigh- 
masters to bring about false weights. It would be an unfair 
practice to give them gratuities without the necessity of alleging 
and proving the results of the payments or gratuities. See e.g., 
Midwest Farmers, Inc. v. United States and Crosby et al. v. 
United States, 64 F. Supp. 91, 102 (D. Minn. 1945), where it was 
held to be a violation of 312(a) for a commission firm to give 
gratuities to truckers and representatives of shippers. The re- 
spondent seizes upon one of the aspects of the unfair practice 
rather than the essence of the unfair practice itself when he makes 
the point that he was deprived of preparing an adequate defense 
because he had to be informed of specific transactions so that he 
would have the opportunity to show if he could that the weights 
were not false. 

In the Midwest and Crosby cases, supra, the orders of inquiry 
contained a number of different kinds of charges. Most of these 
recited a single instance of the violation followed by a charge of 
the same violation “at divers other times” during the year. In. 
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both cases, however, there was a charge of giving gratuities to 
truckers and representatives of shippers over a period of years 
without the specification of any single instance by time, place, or 
trucker. Particularly in the Crosby case, it was argued through- 
out the administrative proceeding and upon court appeal that the 
hearing deprived the respondent of an opportunity to make an 
adequate defense. The court held (p. 96), “A careful examination 
of the record leads to the conclusion that the hearings in all re- 
spects meet the requirements of due process.” 


In summary, we do not agree with the respondent’s view that 
failure to specify dates, names, transactions, etc., in the order of 
inquiry or a bill of particulars results in lack of due process of 
law to the respondent. Even in criminal law and procedure there 
are many instances in which the kinds of details sought here 
would be denied particularly where time is not of the essence of 
the crime or in crimes of a continuing nature. See American Ju- 
risprudence, Indictments and Informations, particularly § 70 and 
§ 72, and also the exhaustive article on bills of particulars in crim- 
inal cases, 5 A.L.R. 2d 444-569. 

The respondent also objects to the fact that because of the large 
number of proceedings of a similar nature, the testimony of the 
weighmasters was taken in series, that is, the hearing in each of 
a number of cases was opened for the testimony of the weigh- 
masters and then recessed for two to three months. We fail to 
see how any rights of the respondent were injuriously affected by 
this procedure. On the contrary, the respondent got the benefit 
of knowing the complainant’s case, in addition to the charges, 
at least 2 months before the hearing resumed for the presenta- 
tion of his defense. 


II 


The respondent takes the position that the testimony of the 
weighmasters in this proceeding is inadmissible or is of no pro- 
bative value whatsoever because they made contrary statements 
in the investigation preceding the institution of this proceeding. 
Such prior self-contradictions have no substantive or independent 
testimonial] value and bear only on the question of the credibility 
of the witnesses. 2 Wigmore, Evidence § 1018. It is not surprising 
that the weighmasters would first deny wrongdoing and later tell 
the truth when protected from criminal punishment by the im- 
munity provisions of the statute. There is no merit either in the 

















In re GEAREN 943 
Cite as 11 A.D. 934 


respondent’s cries that the weighmasters were coerced into ad- 
mission of receiving bribes and weighing falsely. They testified 
that the attorney for their union informed them that, under the 
statute, they would receive immunity if they testified under sub- 
poena, The respondent’s real dissatisfaction lies in the immunity 
provisions of the act which made it possible for the complainant 
to obtain the weighmasters’ testimony. 

The respondent is also aggrieved because the testimony of the 
weighmasters was not specific as to the dates and transactions 
involved in the payments and false weighings. The issue here, as 
well as in connection with the respondent’s other attacks on the 
testimony, resolves itself into one of the credibility of witnesses. 
It is not remarkable that the weighmasters were unable to give 
the specific information sought since they have weighed hundreds 
of transactions daily and cannot be expected to have kept records 
or memoranda of their illegal activities. The weighmasters testi- 
fied that they weighed falsely upon solicitation from the respond- 
ent and were paid by the respondent for doing so. The respondent 
denies any such activities. The hearing examiner who saw the wit- 
nesses testify believed the weighmasters and we find no reason 
to overrule his opinion.* 


III 


The facts found establish without doubt that the respondent 
engaged in or used an unfair, unjustly discriminatory, and de- 
ceptive practice or device in violation of section 312(a) of the 
act. The wilful causing of the making of false records for the 
stockyard company constitutes a violation of section 402 of the 
act which incorporates section 10 of the act establishing the Fed- 
eral Trade Commission. The failure of the respondent to make 
and keep records of his payments to the weighmasters is a viola- 
tion of section 401 of the act. 

With respect to the possible sanctions for the violations found, 
the respondent urges that the sanction of suspension of his regis- 
tration is not available in this proceeding because the act sup- 
plies other sanctions for the violations found. This same position 
was found to be without merit in the Midwest and Crosby cases, 


*Such decisions as N. L. R. B. v. Universal Camera Corp., 190 F.(2d) 429 (C.C.A. ad, 1951), 
seem to stand for the proposition that a hearing examiner should not ordinarily be over- 
ruled on a finding of fact that depends upon the credibility of witnesses. 
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supra, and in Miller v. Brannan et al. (U.S.D.C. N.D. IIl.), de- 
cided December 1949. 

Of course all objections, exceptions, etc., of the respondent not 
specifically discussed that may be inconsistent with this decision 
and order are overruled or considered to be without controlling 
merit. 


ORDER 


The respondent shall cease and desist from: 

(1) Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of obtaining false weights from weighmasters at 
any posted stockyard; and 

(2) Making or causing to be made false entries in his ac- 
counts, records and memoranda or in the accounts, records and 
memoranda of any person subject to the provisions of the Packers 
and Stockyards Act. 

The respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 


purpose, and to whom paid. 
Respondent’s registration under the act is suspended for a per- 
iod of 6 months commencing on the effective date of this order. 
A copy hereof shall be served upon the respondent by registered 
mail or in person. Except as to service, this order shall become 
effective on the 20th day after the date of this order. 


(No. 3286) 


In re GEORGE E. GIBBONS. P&S Doc. No. 1991. Decided October 
81, 1952. 


Suspension of Registration — Cease and Desist — Unfair, 
Unjustly Discriminatory, and Deceptive Practice — Obtain- 
ing False Weights — Books and Records 


Where the Order of Inquiry charged the respondent with violating sections 
812(a) and 401 of the act and section 10 of the Federal Trade 
Commission Act by engaging in an unfair, unjustly discriminatory, and 
deceptive practice in connection with the weighing of livestock bought 
and sold by him, by wilfully failing to keep proper books and records, 
and by wilfully causing the making of false entries in the records of 
the stockyard company, the respondent is ordered to cease and desist 
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from engaging in the unfair, unjustly discriminatory, and deceptive 
practice of obtaining false weights from weighmasters at any posted 
stockyard and from making or causing to be made false entries in his 
books and records or in the books and records of any person subject to 
the act, and is further ordered to keep proper books and records, and his 
registration is suspended for a period of 7 months commencing on the 
effective date of this order. 


Messrs. Jerome S. Ducrest, Benjamin M. Holstein, and Gilbert A. Horn for 
Livestock Branch, Production and Marketing Administration. Mr. John 
J. Toohey, of Chicago, Illinois, for respondent. Mr. John J. Curry, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by an Order of Inquiry and Notice of Hearing issued March 2, 
1951, by H. E. Reed, Director, Livestock Branch, Production and 
Marketing Administration, United States Department of Agri- 
culture. The respondent is an individual registered as a dealer 
under the act and, at the times specified in the order of inquiry, 
was so engaged at the Union Stock Yards, Chicago, Illinois, a 
posted stockyard. This is one of a large number of similar pro- 
ceedings involving dealers at that stockyard. 

The order of inquiry charges that the respondent engaged in 
an unfair, unjustly discriminatory and deceptive practice in con- 
nection with the weighing of livestock bought and sold by him, 
that he wilfully failed to keep records disclosing all transactions 
involved in his business, and that he wilfully caused the making 
of false entries in the records of the stockyard company in viola- 
tion of sections 312(a), 401 and 402 of the act. 

The respondent filed an answer in which he admitted the ju- 
risdictional allegations and denied the charges made in the order 
of inquiry. 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by John J. Toohey, Chicago, Illinois. Jerome Ducrest, Ben- 
jamin M. Holstein, and Gilbert A. Horn, Office of the Solicitor, 
United States Department of Agriculture, appeared as counsel 
for the complainant. The hearing began in Chicago on August 
8, 1951, and with intervening recesses, was concluded on Novem- - 
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ber 14, 1951. The hearing examiner issued a report recommending 
that the respondent be found to have violated the act as charged. 
The respondent filed exceptions to the hearing examiner’s report 
and oral argument was held before me in Washington, D. C., on 
July 30 and July 31, 1952. 


At the hearing seven former weighmasters testified on behalf 
of the complainant. James E. Nevels testified that on one occasion 
in 1949 the respondent requested him to subtract weight from 
several drafts of cattle which were being purchased by the re- 
spondent, that he did so by deducting 10 pounds from each draft 
giving the respondent approximately 80 or 90 pounds altogether, 
and that the respondent personally paid him $3 in cash in the 
scale house for doing so (pp. 3-15). The witness could not fix 
the exact date, season of the year, or the scale. Michael J. Shana- 
han testified that on several occasions during 1949 the respond- 
ent requested him to overweigh cattle being sold by the respond- 
ent and to underweigh cattle being purchased by the respondent; 
that, on several occasions in 1950, the respondent requested him 
to favor the respondent in connection with cattle being sold by 
the respondent; that he complied with these requests and that 
the respondent paid him $2 for some weeks and $4 and $6 for 
other weeks during which he did so (pp. 19-33). The witness 
could supply no exact dates, the size of the drafts, or the names 
of the buyers or sellers of the drafts. Fred Rickert testified that 
on one occasion during 1950 the respondent requested him to 
overweigh cattle being sold by the respondent by 30 or 40 pounds, 
that he did so and that the respondent personally paid him $1 in 
cash in the scale house (pp. 37-40). The witness could not give 
the exact date of the transaction, the scale, or weights of the 
animals sold. Cornelius J. Knudson testified that the respondent 
requested him to overweigh cattle being sold by the respondent 
and to underweigh cattle being purchased by the respondent; that 
on several occasions during 1949 and 1950 he complied with these 
requests; that the maximum amount of weight taken off drafts 
during 1949 was 20 pounds per head; and that the respondent 
paid him in cash in the scale house for doing so (pp. 43-58). The 
smallest payment he received was $1 and the largest $5 (p. 59). 
The witness could not furnish dates or the exact amount of money 
he received. Rudolph R. Knade testified that, prior to the first 
time he weighed cattle for the respondent in 1950, the respondent 
asked if he wanted to “work with him” ; that subsequently on sev- 
eral occasions during 1950 the respondent identified his cattle as 
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they were coming on the scale, and when weighing these cattle 
for purposes of sale by the respondent, he (the witness) added 1u 
or 20 pounds to the correct weight of each draft; that the most 
he ever gave the respondent on any one draft was approximately 
50 pounds; and that the respondent personally paid him in cash 
in the scale house for such added weights (pp. 66-73, 78). James 
M. Burns testified that during one week in the fall of 1949 the 
respondent identified several drafts of cattle as they came to the 
scale to be weighed for purposes of sale by the respondent; that 
when weighing these cattle he added 20 pounds to the correct 
weight thereof; and that the respondent personally paid him 
about $2 in cash at the end of the week for the weight added 
during that week (pp. 85-91, 96-97). Fred Wilke testified that on 
one occasion in the spring or summer of 1950 the respondent re- 
quested him to overweigh 7 or 10 cattle being sold by the re- 
spondent by 10 pounds per head; that he did so; and that the re- 
spondent paid him $1 therefor (pp. 104-108) . The respondent points 
out in his brief that his Exhibit 1 shows that Wilke was not at 
scale D-1 in 1950, the place where he said he received payment 
from the respondent. 

The respondent testified that he did not request or pay any 
weighmaster to favor him in weights and that, so far as he knows, 
he never received any advantage in weights (pp. 139-140). 

Melvin C. Smith, an accountant in the Chicago office of the 
Packers and Stockyards Division, testified for the complainant 
that he had examined the respondent’s books and records as kept 
by the respondent’s clearor, C. E. Nixon & Co., and found no en- 
tries of payments made to weighmasters during 1949 or 1950 (pp. 
130-183; Complainant’s Exhibits 3, 3A, 4, 4A). 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, was at all times 
hereinafter mentioned a posted stockyard subject to the provisions 
of the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 
181 et seq.). 

2. George E. Gibbons, the respondent, was at all times here- 
inafter mentioned and is now registered with the Secretary of 
Agriculture as a dealer buying and selling livestock for his own 
account. 

8. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the Union Stockyard and Transit Company, © 
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Chicago, Illinois, and such scales are operated by weighmasters 
employed by the stockyard company. It is the duty of such weigh- 
masters to determine the correct weight of livestock being bought 
or sold and to record such correct weight on a scale ticket issued 
by the stockyard company. The weight thus recorded on the scale 
ticket determines the total sum which the buyer of the livestock 
pays to the seller. 

4. On various occasions during the year 1949, the respondent 
requested James E, Nevels, Michael J. Shanahan, and Cornelius 
J. Knudson, weighmasters employed by the stockyard company, 
to take weight off certain drafts of cattle which’ the respondent 
was buying. Pursuant to such requests, they issued scale tickets 
on behalf of the stockyard company showing the weights of such 
drafts at weights less than the correct weights thereof. 


5. On various occasions during the year 1949, Michael J. Shan- 
ahan, Cornelius J. Knudson, and James M. Burns, weighmasters 
employed by the stockyard company, acting pursuant to requests 
previously made by the respondent or to an understanding or 
agreement between the respondent and each of the weighmasters, 
recorded weights on scale tickets which they issued on behalf of 
the stockyard company showing the weights of cattle being sold 
by the respondent at weights greater than the correct weights 
thereof. 

6. On various occasions during the year 1950, the respondent 
requested Cornelius J. Knudson, a weighmaster employed by the 
stockyard company, to take weight off certain drafts of cattle 
which the respondent was buying. Pursuant to such requests, 
Knudson issued scale tickets on behalf of the stockyard company 
showing the weights of such drafts at weights less than the cor- 
rect weights thereof. 

7. On various occasions during the year 1950, Michael J. Shan- 
ahan, Fred Rickert, Cornelius J. Knudson, and Rudolph R. Knade, 
weighmasters employed by the stockyard company, acting pur- 
suant to requests previously made by the respondent or to an un- 
derstanding or agreement between the respondent and each of the 
weighmasters, issued scale tickets on behalf of the stockyard com- 
pany showing the weights of cattle being sold by the respondent 
at weights greater than the correct weights thereof. 

8. Shortly after the occasions referred to in Findings of Fact 
4, 5, 6, and 7, the respondent gave cash payments to each of the 
above-named weighmasters, which payments were intended by 
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the respondent and accepted by the weighmasters as compensa- 
tion for the weight added to or subtracted from each draft. 


9. During 1949 and 1950 the scales in use at the stockyard 
were beam type scales equipped with balance indicators which 
visibly indicate when the scale, empty or loaded, is correctly bal- 
anced. When empty, the scale is correctly balanced when the poise 
assembly is at the zero position and the indicator is at the central 
position on the indicator target. Similarly, a load of livestock is 
correctly balanced and weighed when the poise assembly is moved 
to such position on the weighbeam that the indicator is at the 
central position on the indicator target. Printing of the correct 
weight is then accomplished by inserting the scale ticket in a slot 
of the poise assembly and, without moving the poise assembly 
from its position, operating a printing lever which presses the 
scale ticket against metal type numerals on the weighbeam. The 
false and incorrect weights described in Findings of Fact 4, 5, 6, 
and 7 above, were recorded when the weighmaster, after having 
balanced the weighbeam to determine the correct weight of the 
load, intentionally moved the poise assembly to a position indi- 
cating a greater or lesser weight value before operating the print- 
ing lever. Pawls attached to the poise assembly and engaging 
notches in the weighbeam prevent accidental movement of the 
poise assembly from its position. 

10. The original scale tickets on which false weights were re- 
corded, as described in Findings of Fact 4, 5, 6, and 7, were re- 
tained among the records of the stockyard company in the usual 
course of business. 

11. Respondent paid for cattle purchased by him and collected 
for cattle sold by him on the basis of the false weights recorded 
on the scale tickets as described in Findings of Fact 4, 5, 6, and 7. 


12. During the years 1949 and 1950, the respondent’s trans- 
actions as a dealer at the stockyard were recorded and his books 
and records were kept by C. E. Nixon & Co., a market agency at 
the stockyard. Such books and records did not reflect any of the 
payments made to weighmasters as described in Finding of Fact 
8 above. 


CONCLUSIONS 


I 


The respondent insists that he should have been furnished, prior 
to the hearing, with a bill of particulars specifying the dates upon 
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which the alleged payments were made to weighmasters, the 
amounts of the payments, the buying and selling transactions in- 
volved, etc. The complainant replied that the weighmasters did not 
recollect such details and that accordingly there were no particu- 
lars to furnish except the names of the weighmasters which were 
supplied by letter. The complaint alleged that the respondent, on 
a number of occasions during 1949 and 1950, paid weighmasters 
employed by the stockyard company to give him favorable 
weights. The respondent contends that if he did not obtain the 
particulars sought, the order of inquiry should be dismissed. He 
cites cases from the field of criminal law and procedure and draws 
from these cases the principles that he is entitled to the particu- 
lars requested in order to prepare his defense and to bar another 
administrative “prosecution” for the same violations. This is not 
a criminal proceeding. Section 312(a) prohibits unfair, unjustly 
discriminatory or deceptive practices and devices at posted mar- 
kets and section 312(b) authorizes the issuance of cease and de- 
sist orders against the continuance of such practices. The object 
of proceedings such as this is to eliminate such practices or de- 
vices. The availability of the sanction of suspending the registrant 
authorized by 7 U.S.C. § 204 does not make the proceeding a 
quasi-criminal or penal one. Farmers’ Live Stock Commission Co. 
v. United States, 54 F.(2d) 375, 378 (E.D. Ill. 1931); Nichols 
& Co. v. Secretary of Agriculture, 181 F.(2d) 651, 659 (C.C.A. 
Ist, 1942) ; Irving Weis & Co. v. Brannan, 171 F.(2d) 232, 235 
(C.C.A. 2d 1948) ; Nelson v. Secretary of Agriculture, 1383 F.(2d) 

458, 456 (C.C.A. 7th, 1943); Board of Trade of City of Chicago 

v. Wallace, 67 F.(2d) 402, 407 (C.C.A. 7th, 1933), cert. denied, 

291 U.S. 680 (1934). 

It is well-settled that the formalities and technicalities of crim- 
inal, or even civil, pleading are not automatically applicable in 
administrative proceedings. Farmers’ Live Stock Commission Co. 
v. United States, supra, p. 381; American Newspaper Pub. Ass’n. 
v. Labor Board, 193 F.(2d) 782, 799-800 (C.C.A. 7th, 1951), pe- 
tition for certiorari filed May 9, 1952, sub. nom. International Ty- 
pographical Union v. Labor Board, No. 56, October Term, 1952, 
21 L.W. 3002; Mansfield Journal Co. v. Federal Communications 


7 Paragraph III charges as follows: “Respondent at the stockyard, at divers times during 
the years 1949 and 1950 , paid certain sums of money, or gave other compensation, to various 
weighmasters who, during that period of time, were employed as weighmasters at the 
stockyard ... for the purpose . . . of compensating said weighmasters for recording weights 
on scale tickets showing the weight of cattle bought by respondent at less than the true 
and correct weight thereof and showing the weight of cattle sold by respondent at a weight 
greater than the true and correct weight thereof.” 
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Commission, 180 F.(2d) 28, 36 (App. D.C. 1950) ; National Labor 
Relations Board v. Sunbeam Electric Mfg. Co., 183 F.(2d) 856, 
858 (C.C.A. 7th, 1948) ; National Labor Relations Board v. Rem- 
ington Rand, Inc., 94 F.(2d) 862, 873 (C.C.A. 2d, 1938),? cert. 
denied, 304 U.S. 576 (1938) ; State Board of Health v. Johnson, 
19 So.(2d) 445 (Miss. 1944), cert. denied, 324 U.S. 844 (1945); 
In re Buck’s License, 232 P.(2d) 801 (Oregon, 1941). The pro- 
cedural requirements of the act are a matter of substance and 
not of form. Morgan v. United States, 298 U.S. 468, 478 (1936). 
The order of inquiry clearly states that the respondent paid 
weighmasters to get false weights and that such activities violate 
section 312(a) of the act. Section 312(a) makes it unlawful 
“. . . to engage in or use any unfair, unjustly discriminatory, or 
deceptive practices or device . . . .” There is no claim by the re- 
spondent that the practice of paying weighmasters to obtain false 
weights is not a violation of section 312(a). Neither is there any 
contention that the nature of of the violation charged is vague 
or obscure. The respondent urges only that he is entitled before 
hearing to details such as the identification of the specific trans- 
actions claimed to have been weighed falsely because of solicita- 
tion and payment of the weighmasters by the respondent. 
Taking up the principles underlying the respondent’s cases on 
criminal law and procedure, there was in this proceeding no lack 
of opportunity to prepare adequately whatever defense the re- 
spondent could devise. The respondent was served with the order 
of inquiry and notice of hearing, before the hearing he was fur- 
nished with a list of the weighmasters who would testify for the 
complainant and, because the hearing was recessed for over two 
months after the testimony of the weighmasters was taken, the 
respondent had notice and knowledge of the complainant’s evi- 
dence in plenty of time to work up his defense. It would have been 
no insuperable task for the respondent to examine its own records 
during the recess which would disclose the transactions weighed 
by the weighmasters who testified. These could not have been very 
large in number and the respondent could have narrowed the 
transactions possibly involved to a relative few. The weighmasters 
could have been called back for further cross examination if the 
respondent desired. Even in some criminal proceedings reasonable 


*Learned Hand, C. J., in considering respondent's claim that it was denied a fair trial in 
that a bill of particulars was refused, said that such refusal ‘“‘could not have seriously prej- 
udiced the respondent. Such a bill is important only when a party must meet his adversary's 
case without opportunity to prepare; it is of limited value in a trial by hearings at intervals.” 
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approximation and a reasonable opportunity to prepare a defense 
are all that is necessary. Com. v. Louisville & N. R. Co., 276 S.W. 
531 (Ky. 1925). Concerning the claims that the alleged violations 
must be specified in the order of inquiry or in a bill of particulars 
to bar a second administrative “prosecution” for the same viola- 
tions, a transcript of the hearing is made and kept public, find- 
ings of fact and conclusions must be entered, and we can see no 
difficulty on the respondent’s part in forestalling a second admin- 
istrative proceeding for any violations found in this proceeding. 

A further reason for disagreement with the respondent’s ar- 
gument that he had to be apprised of particular weighing trans- 
actions is that the gist of the violation charged is paying weigh- 
masters to bring about false weights. It would be an unfair 
practice to give them gratuities without the necessity of alleging 
and proving the results of the payments or gratuities. See e.g., 
Midwest Farmers, Inc. v. United States and Crosby et al. v. Unit- 
ed States, 64 F. Supp. 91, 102 (D. Minn. 1945), where it was 
held to be a violation of 312(a) for a commission firm to give 
gratuities to truckers and representatives of shippers. The re- 
spondent seizes upon one of the aspects of the unfair practice 
rather than the essence of the unfair practice itself when he makes 
the point that he was deprived of preparing an adequate defense 
because he had to be informed of specific transactions so that he 
would have the opportunity to show if he could that the weights 
were not false. 

In the Midwest and Crosby cases, supra, the orders of inquiry 
contained a number of different kinds of charges. Most of these 
recited a single instance of the violation followed by a charge of 
the same violation at “‘divers other times” during the year. In 
both cases, however, there was a charge of giving gratuities to 
truckers and representatives of shippers over a period of years 
without the specification of any single instance by time, place, or 
trucker. Particularly in the Crosby case, it was argued throughout 
the administrative proceeding and upon court appeal that the 
hearing deprived the respondent of an opportunity to make an 
adequate defense. The court held (p. 96), “A careful examination 
of the record leads to the conclusion that the hearings in all re- 
spects meet the requirements of due process.” 

In summary, we do not agree with the respondent’s view that 
failure to specify dates, names, transactions, etc., in the order of 
inquiry or a bill of particulars results in lack of due process of law 
to the respondent. Even in criminal law and procedure there are 
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many instances in which the kinds of details sought here would 
be denied, particularly where time is not of the essence of the 
crime or in crimes of a continuing nature. See American Juris- 
prudence, Indictments and Informations, particularly § 70 and 
§ 72, and also the exhaustive article on bills of particulars in 
criminal cases, 5 A.L.R. (2d) 444-569. 

The respondent also objects to the fact that because of the large 
number of proceedings of a similar nature, the testimony of the 
weighmasters was taken in Series, that is, the hearing in each of 
a number of cases was opened for the testimony of the weigh- 
masters and then recessed for two or three months. We fail to 
see how any rights of the respondent were injuriously affected by 
this procedure. On the contrary, the respondent got the benefit of 
knowing the complainant’s case, in addition to the charges, at 
least two months before the hearing resumed for the presenta- 
tion of his defense. 


II 


The respondent takes the position that the testimony of the 
weighmasters in this proceeding is inadmissible or is of no pro- 
bative value whatsoever because they made contrary statments 
in the investigation preceding the institution of this proceeding. 
Such prior self-contradictions have no substantive or independent 
testimonial value and bear only on the question of the credibility 
of the witnesses. 2 Wigmore, Evidence § 1018. It is not surprising 
that the weighmasters would first deny wrongdoing and later tell 
the truth when protected from criminal punishment by the im- 
munity provisions of the statute. There is no merit either in the 
respondent’s cries that the weighmasters were coerced into ad- 
mission of receiving bribes and weighing falsely. They testified 
that the attorney for their union informed them that, under the 
statute, they would receive immunity if they testified under sub- 
poena. The respondent’s real dissatisfaction lies in the immunity 
provisions of the act which made it possible for the complainant 
to obtain the weighmasters’ testimony. 

The respondent is also aggrieved because the testimony of the 
weighmasters was not specific as to the dates and transactions in- 
volved in the payments and false weighings. The issue here, as 
well as in connection with the respondent’s other attacks on the 
testimony, resolves itself into one of the credibility of witnesses. 
It is not remarkable that the weighmasters were unable to give 
the specific information sought since they weighed hundreds of 
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transactions daily and cannot be expected to have kept records 
or memoranda of their illegal activities. The weighmasters testi- 
fied that they weighed falsely upon solicitation from the respond- 
ent and were paid by the respondent for doing so. The respondent 
denies any such activities. The hearing examiner who saw the 
witnesses testify believed the weighmasters and we find no reason 
to overrule his opinion.® 


III 


The facts found establish without doubt that the respondent 
engaged in or used an unfair, unjustly discriminatory, and decep- 
tive practice or device in violation of section 312(a) of the act. 
The wilful causing of the making of false records for the stock- 
yard company constitutes a violation of section 402 of the act 
which incorporates section 10 of the act establishing the Federal 
Trade Commission. The failure of the respondent to make and 
keep records of his payments to the weighmasters is a violation 
of section 401 of the act. 

With respect to the possible sanctions for the violations found, 
the respondent urges that the sanction of suspension of his regis- 
tration is not available in this proceeding because the act supplies 
other sanctions for the violations found. This same position was 
found to be without merit in the Midwest and Crosby cases, supra, 
and in Miller v. Brannan et al. (U.S.D.C. N.D. I11), decided De- 
cember 1949. 

Of course all objections, exceptions, etc., of the respondent not 
specifically discussed that may be inconsistent with this decision 
and order are overruled or considered to be without controlling 
merit. 


ORDER 


The respondent shall cease and desist from: 

(1) Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of obtaining false weights from weighmasters at 
any posted stockyard; and 

(2) Making or causing to be made false entries in his ac- 
counts, records and memoranda or in the accounts, records and 
memoranda of any person subject to the provisions of the Packers 


and Stockyards Act. 


%Such decisions as N. L. R. B. v. Universal Camera Corp., 190 F.(2d) 429 (C.C.A. 2d, 1951), 
seem to stand for the proposition that a hearing examiner should not ordinarily be over- 
ruled on a finding of fact that depends upon the credibility of witnesses. 
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The respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 


Respondent’s registration under the act is suspended for a per- 
iod of 7 months commencing on the effective date of this order. 


A copy hereof shall be served upon the respondent by regis- 
tered mail or in person. Except as to service, this order shall be- 
come effective on the 20th day after the date of this order. 


(No. 3287) 


In re EDWARD F. KONDELIK. P&S Doc. No. 1990. Decided October 
31, 1952. 


Suspension of Registration — Cease and Desist — Unfair, 
Unjustly Discriminatory, and Deceptive Practice — Obtain- 
ing False Weights — Books and Records 


Where the Order of Inquiry charged the respondent with violating sections 
812(a) and 401 of the act and section 10 of the Federal Trade Com- 
mission Act by engaging in an unfair, unjustly discriminatory, and de- 
ceptive practice in connection with the weighing of livestock bought and 
sold by him, by wilfully failing to keep proper books and records, and 
by wilfully causing the making of false entries in the records of the 
stockyard company, the respondent is ordered to cease and desist from 
engaging in the unfair, unjustly discriminatory, and deceptive practice 
of obtaining false weights from weighmasters at any posted stockyard, 
and from making or causing to be made false entries in his books and 
records or in the books and records of any person subject to the act, and 
is further ordered to keep proper books and records, and his registration 
is suspended for a period of eight months commencing on the effective 
date of this order. 


Messrs. Jerome S. Ducrest, Benjamin M. Holstein, and Gilbert A. Horn for 
Livestock Branch, Production and Marketing Administration. Mr. John 
J. Toohey, of Chicago, Illinois, for respondent. Mr. John J. Curry, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 e¢ seq.), instituted by’ 
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an Order of Inquiry and Notice of Hearing issued March 2, 1951 
by H. E. Reed, Director, Livestock Branch, Production and Mar- 
keting Administration, United States Department of Agriculture, 
acting under authority delegated by the Secretary of Agriculture. 
The respondent is an individual registered as a market agency 
and as a dealer under the Act and, at the times specified in the 
complaint, was so engaged at the Union Stock Yards, Chicago, 
Illinois, a stockyard posted under the Act. This is one of a large 
number of similar proceedings involving dealers at that stock- 
yard. 

The complaint charges (1) that at divers times during the years 
1949 and 1950 the respondent paid certain sums of money, or gave 
other compensation, to various weighmasters employed by the 
stockyard company for the purpose and with the effect of com- 
pensating them for recording weights on scale tickets showing 
the weight of cattle bought by the respondent at less than the true 
and correct weight thereof and showing the weight of cattle sold 
by him at a weight greater than the true and correct weight there- 
of; (2) that the respondent paid for cattle purchased by him 
and collected for cattle sold by him on the basis of the incorrect 
weights shown on such false scale tickets; (3) that the false scale 
tickets so issued became part of the records of the stockyard com- 
pany; and (4) that the respondent’s books and records did not 
disclose all expenses incurred by him in his business at the stock- 
yard during 1949 and 1950. These charges are alleged*to consti- 
tute violations of sections 312(a), 401 and 402 of the Act. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations and denied the charges made in the com- 
plaint. 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by John J. Toohey, Chicago, Illinois. Jerome Ducrest, 
Benjamin M. Holstein, and Gilbert A. Horn, Office of the Solici- 
tor, United States Department of Agriculture, appeared as counsel 
for the complainant. The hearing began in Chicago on August 8, 
1951, and with intervening recesses, was concluded on November 
15, 1951. The examiner issued a report proposing that the re- 
spondent be found to have violated the Act as charged. The re- 
spondent filed exceptions and oral argument was held before me 
in Washington, D. C. on July 30 and 31, 1952. 

At the hearing, seven former weighmasters testified on behalf 
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of the complainant. James E. Nevels testified that on Monday of 
one week in 1950 the respondent requested him to give the re- 
spondent a break in weights in connection with calves the re- 
spondent purchased; that he underweighed several drafts of 
calves during that week by five pounds per draft (pp. 8, 12) ; and 
that the respondent personally paid him $10.00 in cash in the 
scale house on Friday of that week for doing so (pp. 3-14). The 
witness stated that the respondent did not ask for much weight 
preference (p. 8). Michael J. Shanahan and Cornelius J. Knudson 
testified that on several occasions during 1949 and 1950 the re- 
spondent requested them to overweigh calves being sold by re- 
spondent and to take weight off (underweigh) when weighing 
calves being purchased by the respondent; that they complied with 
these requests; and that they were paid in cash in the scale house 
by the respondent therefor (pp. 28-36, 61-69). These witnesses 
could not fix the approximate dates of the weighing transactions 
or state the total payments they received from the respondent. 
Fred A. Rickert testified that during 1950 the respondent request- 
ed him to overweigh calves being sold by the respondent by a 
specified number of pounds; that he did so, and that the respond- 
ent personally paid him in cash in the scale house therefor (pp. 
47-52). He could not recall any approximate dates, or scale loca- 
tions (p. 58). Rudolph R. Knade testified that the respondent re- 
quested him “to work with him” and he agreed to do so; that 
during 1950, subsequent to this conversation, he took weight off 
(underweighed) when weighing many drafts of calves being pur- 
chased by the respondent; that the respondent paid him in cash 
at the rate of $2.00 per hundredweight therefor; that the most he 
was paid for any one week was $12.00; and that the total amount 
the respondent paid him was approximately $30.00 (pp. 84-92). 
Floyd J. Avery testified that when he first went to scale A-314 in 
1950 the respondent told him that “he was in the business now 
for himself, and that he wanted me to take care of the weights,” 
(p. 108) and that “I’ll pay you a flat rate” by the week; that he 
agreed to so favor the respondent; that subsequently on several 
occasions when weighing drafts of calves being purchased by the 
respondent at scale A-314 he took off five or ten pounds per draft; 
and that the respondent personally paid him $15 or $20 each 
week that he so favored the respondent, depending upon the num- 
ber of days the respondent operated at the stockyard during the 
week (pp. 105-121). He could not fix the approximate dates of 
the weighing transactions (p. 108). Edward Hoffman testified 
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that on one occasion in 1950 the respondent requested him to over- 
weigh a draft of calves sold by the respondent; that he did so by 
adding approximately 70 pounds to the correct weight thereof 
(p.129) ; that the respondent paid him $2.00 in cash in the scale 
house for doing so (pp.128-130). He could not fix dates, but stated 
he was stationed at scale A-314 for two weeks in 1950 (p. 127). 

With regard to Mr. Avery’s testimony, the respondent stated 
that Avery testified he was at scale A-31% for three or four weeks 
in 1950 (p. 111) whereas respondent’s exhibit 1 showed he 
weighed at that scale only from May 29 to June 9, 1950. With 
regard to Mr. Hoffman’s testimony, that he weighed at scale A- 
31% in the summer or early spring of 1950 (p. 127), respondent’s 
Exhibit 1 showed he was at scale A-3)4 in the fall of 1950 from 
October 2 to October 13, just a few weeks before he was dis- 
charged. 

The respondent testified that the weighmasters who were wit- 
nesses in this proceeding did not weigh any livestock which the 
respondent sold for his own account, and that he did not pay any 
of the weighmasters for the purpose of influencing them to give 
him favors in weights. However, the respondent further testified 
that occasionally he requested the weighmasters to give him the 
“break of the beam” and that he paid the weighmaster for doing 
so (pp. 163-170). 

Counsel for the respondent introduced a list of scales to which 
six of the seven weighmasters were assigned during 1949 and 
1950 and the dates of each assignment (Respondent’s Exhibit 1), 
and a copy of a letter dated August 24, 1951, which the respond- 
ent alleged he sent to W. W. Prince, President of the stockyard 
company, in which he complained of a loss in weights as a result 
of the scale not being in proper balance (pp. 168-170, 173-181). 
This letter was identified as Respondent’s Exhibit 1A, but the 
respondent has not furnished a copy of it for the record. 

The evidence shows that the respondent was not engaged in bus- 
iness on his own account until November 1949 (p. 164; Com- 
plainant’s Exhibit 3-A). Prior to that time the respondent was 
working for other firms. Since weighmasters Shanahan and Knud- 
son could not remember the approximate dates during 1949 when 
the respondent asked for and received weights, it cannot be as- 
certained whether the transactions involved were those of the re- 
spondent as a principal or as an employee or agent of other deal- 
ers. Accordingly, no finding is made as to the allegations of the 
complaint involving false weighing during the year 1949. 
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Evidence with respect to false records. 


Melvin C. Smith, an accountant in the Chicago Office of the 
Packers and Stockyards Division, testified for the complainant 
that he had examined the respondent’s books and records as kept 
for the respondent by Lawler Brothers, and found no entries of 
payments made to weighmasters during 1949 or 1950 (pp. 149- 
152; Complainant’s Exhibits 3, 3A, 4, 4A, 4B). The respondent’s 
expenses for 1949 and 1950 as revealed by the audit of his books 
and records are in substantial agreement with the respondent’s 
annual report for 1949 and 1950, respectively (pp. 151-152; Com- 
plainant’s Exhibits 3 and 4). The respondent admitted having 
made payments to weighmasters as compensation for “the break 
of the beam” (pp. 166-167). 


FINDINGS OF FACT 

1. The Union Stock Yards, Chicago, Illinois, was at all times 
hereinafter mentioned a posted stockyard subject to the provi- 
sions of the Packers and Stockyards Act, 1921, as amended (7 
U.S.C. 181 et seq.). 

2. Edward F. Kondelik, the respondent, was at all times here- 
inafter mentioned and is now registered with the Secretary of 
Agriculture as a market agency buying cattle on a commission 
basis and as a dealer buying and selling livestock for his own ac- 
count. 

3. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the Union Stockyard and Transit Company, 
Chicago, Illinois, (hereinafter called the stockyard company) and 
located in the stockyard, and such scales are operated by weigh- 
masters employed by the stockyard company. It is the duty of 
such weighmasters to determine the correct weight of livestock 
being bought or sold and to record such correct weight on a scale 
ticket issued by the stockyard company. The weight thus recorded 
on the scale ticket determines the total sum which the buyer of 
the livestock pays to the seller. 

4. On various occasions during the year 1950, the respondent 
requested Cornelius J. Knudson, James E. Nevels, Michael J. 
Shanahan, Rudolph R. Knade, and Floyd J. Avery, weighmasters 
employed by the stockyard company, to take weight off certain 
drafts of cattle which the respondent was buying. Pursuant to 
such requests, the said weighmasters issued scale tickets on be- 
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half of the stockyard company showing the weights of such drafts 
at weights less than the correct weights thereof. 


5. On various occasions during the year 1950, the respondent 
requested Michael J. Shanahan, Fred A. Rickert, Cornelius J. 
Knudson, and Edward Hoffman, weighmasters employed by the 
stockyard company, to add weight to certain drafts of calves which 
the respondent was selling. Pursuant to such requests, the said 
weighmasters issued scale tickets on behalf of the stockyard com- 
pany showing the weights of such drafts at weights greater than 
the correct weights thereof. 


6. Shortly after the times referred to in Findings of Fact 4 
and 5, the respondent gave cash payments to each of the above- 
named weighmasters, which payments were intended by the re- 
spondent and accepted by the weighmasters as compensation for 
the weight added to or subtracted from each draft. 


7. During 1950 the scales in use at the stockyard were beam 
type scales equipped with balance indicators which visibly indi- 
cate when the scale, empty or loaded, is correctly balanced. When 
empty, the scale is correctly balanced when the poise assembly 
is at the zero position and the indicator is at the central position 
on the indicator target. Similarly, a load of livestock is correctly 
balanced and weighed when the poise assembly is moved to such 
position on the weighbeam that the indicator is at the central po- 
sition on the indicator target. Printing of the correct weight value 
is then accomplished by inserting the scale ticket in a slot of the 
poise assembly and without moving the poise assembly from its 
position, operating a printing lever which presses the scale ticket 
against metal type numerals on the weighbeam. The false and in- 
correct weight values described in Findings of Fact 4 and 5 were 
recorded when the weighmaster, after having balanced the weigh- 
beam to determine the correct weight of the load, intentionally 
moved the poise assembly to a position indicating a greater or 
lesser weight value before operating the printing lever. Pawls 
attached to the poise assembly and engaging notches in the weigh- 
beam prevent accidental movement of the poise assembly from its 
position. 

8. The original of each scale ticket on which false weights 
were recorded, as described in Findings of Fact 4 and 5, was 
retained among the records of the stockyard company in the usual 
course of business. 


9. During 1950, the respondent’s transactions at the stockyard 
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were recorded, and his books and records were kept by Lawler 
Brothers, a market agency at the stockyard. Such books and rec- 
ords did not reflect any of the payments made to weighmasters 
as described in Finding of Fact 6. 


CONCLUSIONS 
I 


The respondent insists that he should have been furnished, prior 
to the hearing, with a bill of particulars specifying the dates upon 
which the alleged payments were made to weighmasters, the 
amounts of payments, the buying and selling transactions in- 
volved, etc. The complainant replied that the weighmasters did 
not recollect such details and that accordingly there were no par- 
ticulars to furnish except the names of the weighmasters which 
were supplied by letter. The complaint alleged that the respond- 
ent, on a number of occasions during 1949 and 1950, paid weigh- 
masters employed by the stockyard company to give him favorable 
weights. 

The respondent contends that if he did not obtain the particu- 
lars sought, the order of inquiry should be dismissed. He cites 
cases from the field of criminal law and procedure and draws from 
these cases the principles that he is entitled to the particulars 
sought in order to prepare his defense and to bar another admin- 
istrative “prosecution” for the same violations. This is not a crim- 
inal proceeding. Section 312(a) prohibits unfair, unjustly dis- 
criminatory or deceptive practices and devices at posted markets 
and section 312(b) authorizes the issuance of cease and desist 
orders against the continuance of such practices. The object of 
proceedings such as this is to eliminate such practices or devices. 
The availability of the sanction of suspending the registrant au- 
thorized by 7 U.S.C. § 204 does not make the proceeding a quasi- 
criminal or penal one. Farmers’ Livestock Commission Co. v. Unit- 
ed States, 54 F.(2d) 375, 378 (E.D. 111. 1931); Nichols & Co. 
v. Secretary of Agriculture, 131 F.(2d) 651, 659 (C.C.A. Ist, 
1942) ; Irving Weis & Co. v. Brannan, 171 F.(2d) 232, 235 (C.C.A. 


1Paragraph III of the complaint charges as follows: “Respondent at the stockyard, at 
divers times during the years 1949 and 1950, paid certain sums of money, or gave other 
compensation, to various weighmasters who, during that period of time, were employed as 
weighmastens at the stockyard ... for the purpose . . . of compensating said weighmasters 
for recording weights on scale tickets showing the weight of cattle bought by respondent at 
less than the true and correct weight thereof and showing the weight of cattle sold by re 
spondent at a weight greater than the true and correct weight thereof.” 
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2d, 1948) ; Nelson v. Secretary of Agriculture, 183 F.(2d) 453, 
456 (C.C.A. 7th, 1943) ; Board of Trade of City of Chicago v. Wal- 
lace, 67 F.(2d) 402, 407 (C.C.A. 7th, 1933), cert. denied, 291 U.S. 
680 (1934). 

It is well-settled that the formalities and technicalities of crim- 
inal, or even civil pleading are not automatically applicable in 
administrative proceedings. Farmers’ Live Stock Commission Co. 
v. United States, supra, p. 381; American Newspaper Pub. Ass’n. 


v. Labor Board, 193 F.(2d) 782, 799-800 (C.C.A. 7th, 1951), pe- F 
tition for certiorari filed May 9, 1952, sub. nom. International F 


Typographical Union v. Labor Board, No. 56, October Term, 1952, 
21 L.W. 3002; Mansfield Journal Co. v. Federal Communications 
Commission, 180 F.(2d) 28, 36 (App. D.C. 1950) ; National Labor 
Relations Board v. Sunbeam Electric Mfg. Co., 183 F.(2d) 856, 
858 (C.C.A. 7th, 1943) ; National Labor Relations Board v. Rem- 
ington Rand, Inc., 94 F.(2d) 862, 873 (C.C.A. 2d, 1938),? cert. 
denied, 304 U.S. 576 (1938) ; State Board of Health v. Johnson, 
19 So.(2d) 445 (Miss. 1944), cert. denied, 324 U.S. 844 (1945); 
In re Buck’s License, 232 P.(2d) 801 (Oregon, 1951). The pro- 
cedural requirements of the act are a matter of substance and 
not of form. Morgan v. United States, 298 U.S. 468, 478 (1936). 

The Order of Inquiry and Notice of Hearing clearly states that 
the respondent paid weighmasters to get false weights and that 
such activities violate section 312(a) of the act. Section 312 (a) 
makes it unlawful “. . . to engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device ... .” There is 
no claim by the respondent that the practice of paying weighmas- 
ters to obtain false weights is not a violation of section 312 (a) 
Neither is there any contention that the nature of the violation 
charged is vague or obscure. The respondent urges only that he 
is entitled before hearing to details such as the identification of 
the specific transactions claimed to have been weighed falsely be- 
cause of solicitation and payment of the weighmasters by the 
respondent. 

Taking up the principles underlying the respondent’s cases on 
criminal law and procedure, there was in this proceeding no lack 
of opportunity to prepare adequately whatever defense the re- 
spondent could devise. The respondent was served with the Order 
of Inquiry and Notice of Hearing, before the hearing he was fur- 


®Learned Hand, C. J., in considering respondent's claim that it was denied a fair trial in 
that a bill of particulars was refused, said that such refusal ‘‘could not have seriously prej- 
udiced the respondent. Such a bill is important only when a party must meet his adversary's 
ease without opportunity to prepare; it is of limited value in a trial by hearings at intervals.” 
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nished with a list of the weighmasters who would testify for the 
complainant and, because the hearing was recessed for over two 
months after the testimony of the weighmasters was taken, the 
respondent had notice and knowledge of the complainant’s evi- 
dence in plenty of time to work up his defense. It would have been 
no insuperable task for the respondent to examine his own rec- 
ords during the recess which would disclose the transactions 
weighed by the weighmasters who testified. These could not have 
been very large in number and the respondent could have nar- 
rowed the transactions possibly to a relative few. The weigh- 
masters could have been called back for further cross-examination 
if the respondent desired. Even in some criminal proceedings rea- 
sonable approximation and a reasonable opportunity to prepare 
a defense are all that is necessary. Com. v. Louisville & N. R. Co., 
276 S.W. 531 (Ky. 1925). Concerning the claims that the alleged 
violations must be specified in the Order of Inquiry or in a bill 
of particulars to bar a second administrative ‘“‘prosecution” for 
the same violations, a transcript of the hearing is made and kept 
public, findings of fact and conclusions must be entered, and we 
can see no difficulty on the respondent’s part in forestalling a sec- 
ond administrative proceeding for any violations found in this 
proceeding. 

A further reason for disagreement with the respondent’s ar- 
gument that he had to be apprised of particular weighing trans- 
actions is that the gist of the violation charged is paying weigh- 
masters to bring about false weights. It would be an unfair prac- 
tice to give them gratuities without the necessity of alleging and 
proving the results of the payments or gratuities. See e.g., Mid- 
west Farmers, Inc. v. United States and Crosby et al. v. United 
States, 64 F. Supp. 91, 102 (D. Minn. 1945), where it was held 
to be a violation of 312(a) for a commission firm to give gratui- 
ties to truckers and representatives of shippers. The respondent 
seizes upon one of the aspects of the unfair practice rather than 
the essence of the unfair practice itself when he makes the point 
that he was deprived of preparing an adequate defense because 
he had to be informed of specific transactions so that he would 
have the opportunity to show if he could that the weights were 
not false. 

In the Midwest and Crosby cases, supra, the orders of inquiry 
contained a number of different kinds of charges. Most of these 
recited a single instance of the violation followed by a charge of 
the same violation “at divers other times” during the year. In both 
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cases, however, there was a charge of giving gratuities to truckers 
and representatives of shippers over a period of years without 
the specification of any single instance by time, place or trucker. 
Particularly in the Crosby case, it was argued throughout the ad- 
ministrative proceeding and upon court appeal that the hearing 
deprived the respondent of an opportunity to make an adequate 
defense. The court held (p. 96), “A careful examination of the 
record leads to the conclusion that the hearings in all respects 
meet the requirements of due process.” 

In summary, we do not agree with the respondent’s view that 
failure to specify dates, names, transactions, etc., in the order 
of inquiry or a bill of particulars results in lack of due process of 
law to the respondent. Even in criminal law and procedure there 
are many instances in which the kinds of details sought here 
would be denied particularly where time is not of the essence of 
the crime or in crimes of a continuing nature. See American Ju- 
risprudence, Indictments and Informations, particularly § 70 and 
§ 72, and also the exhaustive article on bills of particulars in 
criminal cases, 5 A.L.R. 2d 444-569. 

The respondent also objects to the fact that because of the 
large number of proceedings of a similar nature, the testimony of 
the weighmasters was taken in series, that is, the hearing in each 
of a number of cases was opened for the testimony of the weigh- 
masters and then recessed for two to three months. We fail to 
see how any rights of the respondent were injuriously affected by 
this procedure. On the contrary, the respondent got the benefit 
of knowing the complainant’s case, in addition to the charges, at 
least two months before the hearing resumed for the presentation 
of his defense. 


II 


The respondent takes the position that the testimony of the 
weighmasters in this proceeding is inadmissible or is of no pro- 
bative value whatsoever because they made contrary statements 
in the investigation preceding the institution of this proceeding. 
Such prior self-contradictions have no substantive or independent 
testimonial value and bear only on the question of the credibility 
of the witnesses. 2 Wigmore, Evidence § 1018. It is not surprising 
that the weighmasters would first deny wrongdoing and later tell 
the truth when protected from criminal punishment by the im- 
munity provisions of the statute. There is no merit either in the 
respondent’s cries that the weighmasters were coerced into ad- 
mission of receiving bribes and weighing falsely. They testified 
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that the attorney for their union informed them that, under the 
statute, they would receive immunity if they testified under sub- 
poena. The respondent’s real dissatisfaction lies in the immunity 
provisions of the act which made it possible for the complainant 
to obtain the weighmasters’ testimony. 

The respondent is also aggrieved because the testimony of the 
weighmasters was not specific as to the dates and transactions 
involved in the payments and false weighings. The issue here, 
as well as in connection with the respondent’s other attacks on 
the testimony, resolves itelf into one of the credibility of wit- 
nesses. It is not remarkable that the weighmasters were unable 
to give the specific information sought or may have been a little 
inaccurate as to the times of the transactions since they weighed 
hundreds of transactions daily and cannot be expected to have 
kept records or memoranda of their illegal activities. The weigh- 
masters testified that they weighed falsely upon solicitation from 
the respondent and were paid by the respondent for doing so. The 
respondent denies any such activities. The hearing examiner who 
saw the witnesses testify believed the weighmasters and we find 
no reason to overrule his opinion.® 

The “break of the beam” referred to in the evidence relates to 
the fact that the beam of the scales is calibrated into either five 
or ten-pound intervals. Scale A-314 had five-pound intervals. The 
target indicator shows, however, the nearest interval, that is, 
shows the five or ten-pound interval nearest to the weight of the 
load. The respondent’s testimony that all he asked for or got was 
the selection of the interval which would give the “break” is 
overwhelmingly contradicted by the testimony of the weightmas- 


ters. 
III 


The facts found establish without doubt that the respondent 
engaged in or used an unfair, unjustly discriminatory, and decep- 
tive practice or device in violation of section 312(a) of the act. 
The wilful causing of the making of false records for the stock- 
yard company constitutes a violation of section 402 of the act 
which incorporates section 10 of the act establishing the Federal 
Trade Commission. The failure of the respondent to make and 


%Such decisions as N. L. R. B. v. Universal Camera Corp., 190 F.(2d) 429 (C.C.A. 2d, 1951), 
seem to stand for the proposition that a hearing examiner should not ordinarily be over- 
ruled on a finding of fact that depends upon the credibility of witnessas. 
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keep records of his payments to the weighmasters is a violation 
of section 401 of the act. 

With respect to the possible sanctions for the violations found, 
the respondent urges that the sanction of suspension of his reg- 
istration is not available in this proceeding because the act sup- 
plies other sanctions for the violations found. This same position 
was found to be without merit in the Midwest and Crosby cases, 
supra, and in Miller v. Brannan et al. (U.S.D.C. N.D. 111), de- 
cided December 1949). 

Of course all objections, exceptions, etc., of the respondent not 
specifically discussed that may be inconsistent with this decision 
and order are overruled or considered to be without controlling 
merit. 


ORDER 

The respondent shall cease and desist from: 

(1) Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of obtaining false weights from weighmasters at 
any posted stockyard; and 

(2) Making or causing to be made false entries in his ac- 
counts, records and memoranda or in the accounts, records and 
memoranda of any person subject to the provisions of the Packers 
and Stockyards Act. 

The respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a per- 
iod of eight months commencing on the effective date of this 
order. 

A copy hereof shall be served upon the respondent by registered 
mail or in person. Except as to service, this order shall become 
effective on the 20th day after the date of this order. 
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(No. 3288) 


In re FRANK W. O’BRIEN. P&S Doc. No. 1988. Decided October 
81, 1952. 


Suspension of Registration — Cease and Desist — Unfair, 
Unjustly Discriminatory, and Deceptive Practice — Obtain- 
ing False Weights — Books and Records 


Where the Order of Inquiry charged the respondent with violating sections 
812(a) and 401 of the act and section 10 of the Federal Trade 
Commission Act by engaging in an unfair, unjustly discriminatory, and 
deceptive practice in connection with the weighing of livestock bought 
and sold by him, by wilfully failing to keep proper books and records, 
and by wilfully causing the making of false entries in the records of 
the stockyard company, the respondent is ordered to cease and desist 
from engaging in the unfair, unjustly discriminatory, and deceptive 
practice of obtaining false weights from weighmasters at any posted 
stockyard and from making or causing to be made false entries in his 
books and records or in the books and records of any person subject to 
the act, and is further ordered to keep proper books and records, and 
his registration is suspended for a period of seven months commencing 
on the effective date of this order. 


Messrs. Jerome S. Ducrest, Benjamin M. Holstein, and Gilbert A. Horn for 
Livestock Branch, Production and Marketing Administration. Mr. John 
J. Toohey, of Chicago, Illinois, for respondent. Mr. John J. Curry, Hear- 
ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by an Order of Inquiry and Notice of Hearing issued March 2, 
1951, by H. E. Reed, Director, Livestock Branch, Production and 
Marketing Administration, United States Department of Agri- 
culture, acting under authority delegated by the Secretary of Ag- 
riculture. The respondent is an individual registered as a dealer 
under the Act and, at the times specified in the complaint was so 
engaged at the Union Stock Yards, Chicago, Illinois, a stockyard 
posted under the Act. This is one of a large number of similar 
proceedings involving dealers at that stockyard. 

The complaint charges (1) that at divers times during the 
years 1949 and 1950 the respondent paid certain sums of money, 
or gave other compensation, to various weighmasters employed | 
by the stockyard company to compensate them for recording 
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weights on scale tickets showing the weight of cattle bought by 
the respondent at less than the true and correct weight thereof 
and showing the weight of cattle sold by him at a weight greater 
than the true and correct weight thereof; (2) that the respondent 
paid for cattle purchased by him and collected for cattle sold by 
him on the basis of the incorrect weights shown on such false 
scale tickets; (3) that the false scale tickets so issued became 
part of the records of the stockyard company; and (4) that the 
respondent’s books and records did not disclose all expenses in- 
curred by him in his business as a dealer at the stockyard during 
1949 and 1950. The charges are alleged to constitute violations 
of section 312(a), 401 and 402 of the act. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations; neither admitted nor denied the allegation 
with respect to incorrect books and records but called for strict 
proof thereof, and denied all other allegations. 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by John J. Toohey, Chicago, Illinois. Jerome Ducrest, Ben- 
jamin M. Holstein and Gilbert A. Horn, Office of the Solicitor, 
United States Department of Agriculture, appeared as counsel 
for the complainant. The hearing began in Chicago on August 13, 
1951, and with intervening recesses, was concluded on December 
8, 1951. The examiner issued a report proposing that the respond- 
ent be found to have violated the act as charged. The respondent 
filed exceptions and argument was held before me in Washington, 
D. C., on July 30-31, 1952. 

At the hearing, five former weighmasters testified on behalf of 
the complainant. James E. Nevels testified that on one occasion 
in 1949 the respondent requested him to overweigh cattle which 
were being sold by the respondent; that he did overweigh such 
cattle by approximately 80 pounds; and that the respondent per- 
sonally paid him $3. in cash in the scale house for doing so (pp. 
3-7). Michael J. Shanahan testified that on several occasions dur- 
ing 1949 and 1950 the respondent requested him to overweigh 
cattle being sold by the respondent and to underweigh cattle being 
purchased by the respondent; that he complied with these re- 
quests; and that the respondent paid him approximately $10 in 
cash for each of the years 1949 and 1950 for doing so (pp. 10- 
19). Fred Rickert testified that on one occasion in 1950 the re- 
spondent requested him to overweigh cattle being sold by the re- 
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spondent by a specified number of pounds; that he did so; and 
that the respondent personally paid him in cash in the scale house 
therefor (pp.35-45). Fred Wilke testified that in the summer of 
1950 he had a conversation with the respondent in the cattle al- 
ley in which the respondent requested him to favor the respond- 
ent in weights; that in the fall of 1950 at Scale D-4 he weighed 
a draft of cattle which the respondent was selling and added ap- 
proximately 75 or 80 pounds to the correct weight thereof; and 
that the respondent paid him $2. in cash for such overweight 
(pp.53-66). Wesley Lilja testified that on one occasion in the fall 
of 1950 the respondent requested him to overweigh cattle being 
sold by the respondent; that he overweighed such cattle by ap- 
proximately 150 or 200 pounds; and that the respondent paid him 
$5. in cash in the scale house for doing so (pp.68-88). 

The weighmasters could not give the exact dates of the weigh- 
ings, the weight or size of the drafts, the names of the buyers or 
sellers or commission firms involved, whether weight takers were 
present at the time of the weighings, or the exact dates of the 
conversations between the respondent and the weighmasters. 

Charles L. Richard, supervisor of scales and weighing in the 
Packers and Stockyards Division, Livestock Branch, United States 
Department of Agriculture, described weighing practices and pro- 
cedure, described the weighbeam assembly and its operation, and 
explained the effect which certain techniques in weighing or vari- 
ation therefrom would have upon the true weight of the load on 
the platform and the weight as recorded on the scale ticket (pp.91- 
100; Complainant’s Exhibits 1 and 2). 

Melvin C. Smith, an accountant in the Chicago office of the 
Packers and Stockyards Division, testified for the complainant 
that he had examined the respondent’s books and records as kept 
by the respondent’s clearor, Chicago Commission Company, and 
found no entries of payments made to weighmasters during 1949 
or 1950 (pp.104-107; Complainant’s Exhibits 3, 3A, 3B). 

The respondent testified that he did not request any weigh- 
master to favor him in weights; that he did not pay, or give 
anything of value, to any weighmaster for the purpose of influ- 
encing the weighmaster to give him an advantage in weights; and 
that so far as he knows, he never received any advantage from 
any weighmaster. (pp.117-139). 

Counsel for the respondent introduced a list of scales to which 
four of the five weighmasters were assigned d tring 1949 and 1950 
and the dates of each assignment (Respondent’s Exhibit 1). 
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FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, was at all times 
hereinafter mentioned a posted stockyard subject to the provisions 
of the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 
181 et seq.). 


2. Frank W. O’Brien, the respondent, was at all times here- 
inafter mentioned and is now registered with the Secretary of 
Agriculture as a dealer buying and selling cattle for his own ac- 
count. 


3. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the Union Stockyard and Transit Company, 
Chicago, Illinois, and such scales are operated by weighmasters 
employed by the stockyard company. It is the duty of such weigh- 
masters to determine the correct weight of livestock being bought 
or sold and to record such true and correct weight on a scale ticket 
issued by the stockyard company. The weight thus recorded on 
the scale ticket determines the total sum which the buyer of the 
livestock pays to the seller. 


4. On various occasions during the year 1949 the respondent 
requested James E. Nevels and Michael J. Shanahan, weighmas- 
ters employed by the stockyard company, to add weight to certain 
drafts of cattle which the respondent was selling. Pursuant to 
such requests, the weighmasters issued scale tickets on behalf of 
the stockyard company showing the weights of such drafts at 
weights greater than the true and correct weights thereof. 


5. On various occasions during the year 1950, the respondent 
requested Michael J. Shanahan, Fred: Rickert, Fred Wilke, and 
Wesley Lilja, weighmasters employed by the stockyard company, 
to add weight to certain drafts of cattle which the respondent was 
selling. Pursuant to such requests, the weighmasters issued scale 
tickets on behalf of the stockyard company showing the weights 
of such drafts at weights greater than the correct weights thereof. 

6. On various occasions during the years 1949 and 1950 the 
respondent requested Michael J. Shanahan, a weighmaster em- 
ployed by the stockyard company, to take weight off certain drafts 
of cattle which the respondent was buying. Pursuant to such re- 
quests, the weighmaster issued scale tickets on behalf of the stock- 
yard company showing the weights of such drafts at weights less 
than the correct weights thereof. 


7. Shortly after the occasions referred to in Findings of Fact 
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4, 5, and 6, the respondent gave cash payments to each of the 
abovenamed weighmasters, which payments were intended by the 
respondent and accepted by the weighmasters as compensation for 
the weight added to or subtracted from each draft. 


8. During 1949 and 1950 the scales in use at the stockyard 
were beam type scales equipped with balance indicators which 
visibly indicate when the scale, empty or loaded, is correctly bal- 
anced, When empty, the scale is correctly balanced when the poise 
assembly is at the zero position and the indicator is at the central 
position on the indicator target. Similarly, a load of livestock is 
correctly balanced and weighed when the poise assembly is moved 
to such position on the weighbeam that the indicator is at the 
central position on the indicator target. Printing of the correct 
weight value is then accomplished by inserting the scale ticket in 
a slot of the poise assembly and, without moving the poise as- 
sembly from its position, operating a printing lever which presses 
the scale ticket against metal type numerals on the weighbeam. 
The false and incorrect weights described in Findings of Fact 4, 
5, and 6, above, were recorded when the weighmaster, after hav- 
ing balanced the weighbeam to determine the correct weight of 
the load, intentionally moved the poise assembly to a position in- 
dicating a greater or lesser weight value before operating the 
printing lever. Pawls attached to the poise assembly and engag- 
ing notches in the weighbeam prevent accidental movement of the 
poise assembly from its position. 


9. The original of each scale ticket on which false weights 
were recorded as described in Findings of Fact 4, 5, and 6 above, 
was retained among the records of the stockyard company in the 
usual course of business. 

10. Respondent paid for cattle purchased by him and collected 
for cattle sold by him on the basis of the false weights recorded 
on the scale tickets as described in Findings of Fact 4, 5, and 6 
above. 

11. During the years 1949 and 1950, the respondent’s trans- 
actions as a dealer at the stockyard were recorded, and his books 
and records were kept by Chicago Commission Company, a mar- 
ket agency at the stockyard. Such books and records did not re- 
flect any of the payments made to weighmasters as described in 
Finding of Fact 7 above. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 11 A.D. 967 


CONCLUSIONS 
I 


The respondent insists that he should have been furnished, pri- 
or to the hearing, with a bill of particulars specifying the dates 
upon which the alleged payments were made to weighmasters, the 
amounts of the payments, the buying and selling transactions 
involved, etc. The complainant replied that the weighmasters did 
not recollect such details and that accordingly there were no par- 
ticulars to furnish except the names of the weighmasters which 
were supplied by letter. The complaint alleged that the respond- 
ent, on a number of occasions during 1949 and 1950, paid weigh- 
masters employed by the stockyard company to give him favor- 
able weights. 

The respondent contends that if he did not obtain the particu- 
lars sought, the order of inquiry should be dismissed. He cites 
cases from the field of criminal law and procedure and draws from 
these cases the principles that he is entitled to the particulars 
sought in order to prepare his defense and to bar another admin- 
istrative “prosecution” for the same violations. This is not a crim- 
inal proceeding. Section 312(a) prohibits unfair, unjustly dis- 
criminatory or deceptive practices and devices at posted markets 
and section 312(b) authorizes the issuance of cease and desist 
orders against the continuance of such practices. The object of 
proceedings such as this is to eliminate such practices or devices. 
The availability of the sanction of suspending the registrant au- 
thorized by 7 U.S.C. § 204 does make the proceeding a quasi- 
criminal or penal one. Farmers’ Live Stock Commission Co. v. 
United States, 54 F.(2d) 375,878 (E.D. 111. 1931); Nichols & 
Co. v. Secretary of Agricuture, 131 F.(2d) 651, 659 (C.C.A. 1st, 
1942) ; Irving Weis & Co. v. Brannan, 171 F.(2d) 232,235 (C.C.A. 
2d, 1948); Nelson v. Secretary of Agriculture, 183 F.(2d) 453, 
456 (C.C.A. 7th, 1943); Board of Trade of City of Chicago v. 
Wallace, 67 F.(2d) 402, 407 (C.C.A. 7th, 1933), cert. denied, 
291 U. S. 680 (1934). 

It is well-settled that the formalities and technicalities of crim- 


1 Paragraph III of the complaint charges as follows: “Respondent at the stockyard, at 
divers times during the years 1949 and 1950, paid certain sums of money, or gave other 
compensation, to various weighmasters who, during that period of time, were employed 
as weighmasters at the stockyard ... for the purpose... of compensating said weigh- 
masters for recording weights on scale tickets showing the weight of cattle bought by re 
epondent at less than the true and correct weight therof and showing the weight of cattle 
eold by respondent at a weight greater than the: true and correct weight thereof.” 
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inal, or even civil, pleadings are not automatically applicable in 
administrative proceedings. Farmers’ Livestock Commission Co. 
v. United States, supra, p. 381; American Newspaper Pub. Ass’n. 
v. Labor Board, 193 F.(2d) 782, 799-800 (C.C.A. 7th, 1951), pe- 
tition for certiorari filed May 9, 1952, sub. nom. International Ty- 
pographical Union v. Labor Board, No.56, October Term, 1952, 21 
L.W. 3002; Mansfield Journal Co. v. Federal Communications Com- 
mission, 180 F.(2d) 28, 36 (App. D.C. 1950) ; National Labor Rela- 
tions Board v. Sunbeam Electrical Mfg. Co., 1383 F.(2d) 856,858 
(C.C.A. 7th, 1943) ; National Labor Relations Board v. Remington 
Rand, Inc., 94 F.(2d) 862, 879 (C.C.A. 2d, 1938),? cert. denied, 304 
U.S. 576 (1938) ; State Board of Health v. Johnson, 19 So. (2d) 445 
(Miss. 1944), cert. denied, 324 U. S. 844(1945) ; In re Buck’s 
License, 232 P.(2d) 801 (Oregon, 1951). The procedural require- 
ments of the act are a matter of substance and not of form. Mor- 
gan v. United States, 298 U. S. 468,478 (1936). 

The order of inquiry clearly states that the respondent paid 
weighmasters to get false weights and that such activities violate 
section 312(a) of the act. Section 312(a) makes it unlawful “. . . 
to engage in or use any unfair, unjustly discriminatory, or de- 
ceptive practice or device. . . .” There is no claim by the respond- 
ent that the practice of paying weighmasters to obtain false 
weights is not a violation of Section 312(a). Neither is there any 
contention that the nature of the violation charged is vague or 
obscure. The respondent urges only that he is entitled before 
hearing to details such as the identification of the specific trans- 
actions claimed to have been weighed falsely because of solicita- 
tion and payment of the weighmasters by the respondent. 

Taking up the principles underlying the respondent’s cases on 
criminal law and procedure, there was in this proceeding no lack of 
opportunity to prepare adequately whatever defense the respond- 
ent could devise. The respondent was served with the order of 
inquiry and notice of hearing, before the hearing he was furnished 
with a list of the weighmasters who would testify for the com- 
plainant and, because the hearing was recessed for over two 
months after the testimony of the weighmasters was taken, the 
respondent had notice and knowledge of the complainant’s evi- 
dence in plenty of time to work up his defense. It would have 


2Learned Hand, C. J., in considering respondent's claim that it was denied a fair trial in 
that a bill of particulars was refused, said that such refusal ‘‘could not have seriously prej- 
udiced the respondent. Such a bill is important only when a party must meet his adversary's 
case without opportunity to prepare; it is of limited value in a trial by hearings at intervals."” 
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been no insuperable task for the respondent to examine his own 
records during the recess which would disclose the transactions 
weighed by the weighmasters who testified. These could not have 
been very large in number and the respondent could have nar- 
rowed the transactions possibly involved to a relative few. The 
weighmasters could have been called back for further cross-exam- 
ination if the respondent desired. Even in some criminal pro- 
ceedings reasonable approximation and a reasonable opportunity 
to prepare a defense are all that is necessary. Com. v. Louisville 
& N. R. Co., 276 S.W. 531 (Ky. 1925). Concerning the claims that 
the alleged violations must be specified in the order of inquiry 
or in a bill of particulars to bar a second administrative “‘prose- 
cution” for the same violations, a transcript of the hearing is made 
and kept public, findings of fact and conclusions must be entered, 
and we can see no difficulty on the respondent’s part in forestall- 
ing a second administrative proceeding for any violations found 
in this proceeding. 

A further reason for disagreement with the respondent’s ar- 
gument that he had to be apprised of particular weighing trans- 
actions is that the gist of the violation charged is paying weigh- 
masters to bring about false weights. It would be an unfair prac- 
tice to give them gratuities without the necessity of alleging and 
proving the results of the payments or gratuities. See e.g., Mid- 
west Farmers, Inc. v. United States and Cirusby et al. v. United 
States, 64 F. Supp. 91, 102(D. Minn. 1945), where it was held to 
be a violation of 312(a) for a commission firm to give gratuities 
to truckers and representatives of shippers. The respondent seizes 
upon one of the aspects of the unfair practice rather than the es- 
sence of the unfair practice itself when he makes the point that 
he was deprived of preparing an adequate defense because he 
had to be informed of specific transactions so that he would have 
the opportunity to show if he could that the weights were not 
false. 

In the Midwest and Crosby cases, supra, the orders of inquiry 
contained a number of different kinds of charges. Most of these 
recited a single instance of the violation followed by a charge of 
the same violation “at divers other times” during the year. In 
both cases, however, there was a charge of giving gratuities to 
truckers and representatives of shippers over a period of years 
without the specification of any single instance by time, place, or 
trucker. Particularly in the Crosby case, it was argued throughout 
the administrative proceeding and upon court appeal that the 
hearing deprived the respondent of an opportunity to make an 
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adequate defense. The court held (p.96), “A careful examination 
of the record leads to the conclusion that the hearings in all re- 
spects meet the requirements of due process.” 

In summary, we do not agree with the respondent’s view that 
failure to specify dates, names, transactions, etc., in the order 
of inquiry or a bill of particulars results in lack of due process 
of law to the respondent. Even in criminal law and procedure 
there are many instances in which the kinds of details sought here 
would be denied particularly where time is not of the essence of 
the crime or in crimes of a continuing nature. See American Ju- 
risprudence, Indictments and Informations, particularly § 70 and 
§ 72, and also the exhaustive article on bills of particulars in crim- 
inal caes, 5 A.L.R. 2d 444-569. 

The respondent also objects to the fact that because of the 
large number of proceedings of a similar nature, the testimony of 
the weighmasters was taken in series, that is, the hearing in each 
of a number of cases was opened for the testimony of the weigh- 
masters and then recessed for two to three months. We fail to see 
how any rights of the respondent were injuriously affected by 
this procedure. On the contrary, the respondent got the benefit of 
knowing the complainant’s case, in addition to the charges, at 
least two months before the hearing resumed for the presentation 


of his defense. 


II 


The respondent takes the position that the testimony of the 
weighmasters in this proceeding is inadmissible or is of no pro- 
bative value whatsoever because they made contrary statements 
in the investigation preceding the institution of this proceeding. 
Such prior self-contradictions have no substantive or independent 
testimonial value and bear only on the question of the credibility 
of the witnesses. 2 Wigmore, Evidence § 1018. It is not surprising 
that the weighmasters would: first deny wrongdoing and later 
tell the truth when protected from criminal punishment by the 
immunity provisions of the statute. There is no merit either in 
the respondent’s cries that the weighmasters were coerced into 
admission of receiving bribes and weighing falsely. They testified 
that the attorney for their union informed them that, under the 
statute, they would receive immunity if they testified under sub- 
poena. The respondent’s real dissatisfaction lies in the immunity 
provisions of the act which made it possible for the complainant 
to obtain the weighmasters’ testimony. 

The respondent is also aggrieved because the testimony of the 
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weighmasters was not specific as to the dates and transactions 
involved in the payments and false weighings, The issue here, as 
well as in connection with the respondent’s other attacks on the 
testimony, resolves itself into one of the credibility of witnesses. 
It is not remarkable that the weighmasters were unable to give 
the specific information sought since they weighed hundreds of 
transactions daily and cannot be expected to have kept records 
or memoranda of their illegal activities. The weighmasters testi- 
fied that they weighed falsely upon solicitation from the respond- 
ent and were paid by the respondent for doing so. The respondent 
denies any such activities. The hearing examiner who saw the 
witnesses testify believed the weighmasters and we find no reason 
to overrule his opinion.® 


III 


The facts found established without doubt that the respondent 
engaged in or used an unfair, unjustly discriminatory, and de- 
ceptive practice or device in violation of section 312(a) of the 
act. The wilful causing of the making of false records for the 
stockyard company constitutes a violation of section 402 of the 


act which incorporates section 10 of the act establishing the Fed- 
eral Trade Commission. The failure of the respondent to make 
and keep records of his payments to the weighmasters is a viola- 
tion of section 401 of the act. 

With respect to the possible sanctions for the violations found, 
the respondent urges that the sanction of suspension of his reg- 
istration is not available in this proceeding because the act sup- 
plies other sanctions for the violations found. This same position 
was found to be without merit in the Midwest and Crosby cases, 
supra, and in Miller v. Brannan et al. (U.S.D.C. N.D. I11.), de- 
cided December 1949. 

Of course all objections, exceptions, etc., of the respondent not 
specifically discussed that may be inconsistent with this decision 
and order are overruled or considered to be without controlling 


merit. 


ORDER 


The respondent shall cease and desist from: 
(1) Engaging in the unfair, unjustly discriminatory, and de- 


* Such decisions as N. L. R. B. v. Universal Camera Corp., 190 F.(2d) 429 (C.C.A. 2d, 1951), 
geem to stand for the proposition that a hearing examiner should not ordinarily be over- 
ruled on a finding of fact that depends upon the credibility of witnesses. 
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ceptive practice of obtaining false weights from weighmasters at 
any posted stockyard; and 


(2) Making or causing to be made false entries in his ac- 
counts, records and memoranda or in the accounts, records and 
memoranda of any person subject to the provisions of the Pack- 
ers and Stockyards Act. 


The respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 


Respondent’s registration under the act is suspended for a per- 
iod of six months commencing on the effective date of this order. 


A copy hereof shall be served upon the respondent by regis- 
tered mail or in person. Except as to service, this order shall be- 
come effective on the 20th day after the date of this order. 


(No. 3289) 


In re JAMES A. WATERS. P&S Doc. No. 1965. Decided October 31, 
1952. 


Suspension of Registration — Cease and Desist — Unfair, 
Unjustly Discriminatory, and Deceptive Practice — Obtain- 
ing False Weights — Books and Records — Annual Report 


Where the Order of Inquiry charged the respondent with violating sections 
812(a) and 401 of the act and section 10 of the Federal Trade 
Commission Act by engaging in an unfair, unjustly discriminatory, and 
deceptive practice in connection with the weighing of livestock sold by 
him, by wilfully failing to keep books and records disclosing all expenses 
incurred by him in his business, by wilfully making or causing to be 
made false entries in the records kept by himself and by other persons 
subject to the act and in a report which he made to the Livestock 
Branch, the respondent is ordered to cease and desist from engaging 
in the unfair, unjustly discriminatory, and deceptive practice of obtain- 
ing false weights from weighmasters at any posted stockyard, from 
making or causing to be made false entries in his books and records or 
in the books and records of any person subject to the act, and from 
making or causing to be made false entries or statements of fact in any 
report submitted pursuant to the act or the regulations, and is further 
ordered to keep proper books and records, and his registration is sus- 
pended for a period of nine months from the effective date of the order. 


Messrs. Jerome S. Ducrest, Benjamin M. Holstein, and Gilbert A. Horn for - 
Livestock Branch, Production and Marketing Administration. Mr. John 
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J. Toohey, of Chicago, Illinois, for respondent. Mr. John J. Curry, Hear- § 


ing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the act, instituted by an Order of Inquiry and Notice of 


Hearing issued February 14, 1951, by H. E. Reed, Director, Live- F 


stock Branch, Production and Marketing Administration, United 
States Department of Agriculture, acting under authority dele- 


gated by the Secretary of Agriculture. The respondent is an in- ff 


dividual registered as a dealer under the act and, at the times 
specified in the Order of Inquiry, was so engaged at the Union 
Stock Yards, Chicago, Illinois, a stockyard posted under the act. 


This is one of a large number of similar proceedings involving | 


dealers at that stockyard. 

The complaint charges (1) that on or about certain specified 
dates during 1950 and at divers other times during the year the 
respondent caused weighmasters employed by the stockyard, by 
means of cash payments or other compensation given to them, to 


weigh his cattle at more than their true weights and to issue scale | 


tickets bearing such false weights, (2) that the false scale tickets | 


so issued became part of the records of the respondent, the stock- : 


yard company, and the market agencies through which the cattle 
were sold, (3) that the respondent’s books and records did not 
disclose all expenses incurred in his business during 1949 and 
1950, and (4) that the respondent failed to disclose in his 1949 
Annual Report items of expense incurred to the extent of $13,- 
145.00. These charges are alleged to constitute violations of sec- 
tions 312(a), 401 and 402 of the act. 

The respondent filed an answer in which he admitted the juris- 
dictional allegations, denied the charges made in the complaint, 
requested that the phrase ‘“‘and at divers other times during the 
year 1950” be stricken, or that in the alternative complainant be 
required to give respondent particulars as to dates and trans- 
actions in which he violated the act, and requested an oral hear- 
ing. Complainant on July 26, 1951, filed a “Reply to Respondent’s 
Prayer for a Bill of Particulars and Motion to Strike.” 

John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondent was repre- 
sented by John J. Toohey, Chicago, Illinois. Benj. M. Holstein, 
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Jerome Ducrest, and Gilbert A. Horn, Office of the Solicitor, Unit- 
ed States Department of Agriculture, appeared as counsel for 
the complainant. The hearing began in Chicago on August 8, 1951, 
and with intervening recesses, was concluded on November 16, 
1951. The examiner issued a report proposing that the respondent 
be found to have violated the act as charged. The respondent 
filed exceptions and oral argument was held before me in Wash- 
ington, D. C. on July 30-31, 1952. 

At the hearing five former weighmasters testified on behalf of 
the complainant. Michael J. Shanahan testified that on occasions 
during 1950 the respondent personally requested him to add 
weight to cattle which were being sold for respondent’s account, 
that he complied with these requests and issued scale tickets 
showing such padded weights. He further testified that respond- 
ent told him “what weight he wanted me to put” on the drafts of 
cattle (p. 6). He also testified that respondent personally paid him 
“several times” during the year “at the rate of $3.00 per hun- 
dred” pounds of weight added to drafts of respondent’s cattle (p. 
10) ; that he received payments of $10 and $12 “more than once” 
in 1950; and that he received as much as $25 or $30 from re- 
spondent for weight added during a single week in 1950. 

Fred Rickert testified that he weighed cattle for respondent 
one time during the year 1950 and at his request added weight 
to the correct weight of such draft. He further testified that re- 
spondent specified how much weight he wanted added, that in 
accordance with such request he added the amount of weight 
specified by respondent and that some time after he had added 
the said weight he was paid by respondent personally for so 
doing (pp. 36-39). 

Cornelius J. Knudson testified that he did not recall weighing 
cattle for the respondent during the year 1950. 

John J. Riordan testified that he weighed drafts of cattle for 
respondent at scale D-2 and that he favored the respondent by 
adding weight to three drafts of his cattle at the request of George 
F. Reels, respondent’s employee and yardman who accompanied 
said drafts to the scale. He further testified that said George F. 
Reels, prior to the time the cattle were weighed, informed him 
that “these are Jimmy’s cattle” and for him to “see what you can 
do for him”. He explained that he “gave him around 150 pounds” 
on the three drafts. He then testified that, in return for so favor- 
ing respondent, George F. Reels, at the end of the week in which 
he added the 150 pounds to the correct weight of respondent’s 
three drafts of cattle, on behalf of the respondent, gave him a 
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$4.20 ticket to a “Chicago Cardinal” professional football game. 

Fred Wilke testified that “many times” during the year 1950 
he weighed cattle owned by respondent at “various” scales and 
particularly remembered weighing some at scales A-3 and D-2, 
He further testified that in the early part of such year and prior 
to the first time therein that he weighed respondent’s cattle, re- 
spondent requested him to favor him when he weighed his cattle 
and offered him cash compensation for doing so. Pursuant to such 
request by respondent he added “between 50 and 100 pounds” of Ff 
weight to the first draft of respondent’s cattle he weighed after 
such conversation. He stated that he gave respondent weight “sev- 
eral times” during the year, recalling specifically two instances 
when he added “100 pounds.” He explained that the drafts of re- 
spondent’s cattle were accompanied by respondent’s employee, 
George F. Reels, who would tell him that they were “Jimmy Wa- 
ter’s cattle,” whereupon he would add weight to the correct weight 
of such drafts. He recalled being paid $2.00 on one occasion and 
$4.00 on another by said George F. Reels, on behalf of respond- 
ent. On cross-examination, none of the weighmasters could recall 
the specific details of a particular weighing transaction, namely, 
the exact date, the number of cattle weighed, or to whom the cat- 
tle were sold, 

The parties stipulated and agreed that all or certain portions 
of the testimony of Frank M. Flynn, Vern C. Kennedy, John S. 
Porcaro, Donald R. Jones, Charles L. Richard, H. O. Hem and 
Foster V. Waltz, as transcribed in the proceedings “In re Joseph 
P. Kelly, P. & S. Docket No. 1926” and “In re Edward Kennedy, 
P. & S. Docket No. 1927” and the testimony of said Charles L. 
Richard beginning at page 1747 and ending at page 1764, as 
transcribed in the proceeding entitled “In re Richard W. Arnold, 
P. & S. Docket No. 1933” was adopted by reference and made a 
part of the evidence in the present proceeding. The parties further 
stipulated and agreed that Complainant’s Exhibits 1, 3 and 4 in 
P. & S. Docket No. 1926 were received as evidence in this pro- 
ceeding as Complainant’s Exhibits 1, 3 and 4. 

Frank M. Flynn, General Superintendent of the stockyard, tes- 
tified with respect to routine weighing procedure and instructions 
given to weighmasters. He also stated that stockyard scales were 
periodically tested under Government supervision and so main- 
tained as to insure accuracy (Kelly-Kennedy transcript, pp. 12- 
56). Mr. Flynn and John S. Porcaro, Assistant General Super- 
intendent of the stockyard, testified as to the circumstances sur- 
rounding the installation during 1950 of automatic weight record- 








] game, 
ar 1950 
les and 
nd D-2, 
id prior 
ttle, re- 
s cattle 
to such 
nds” of 
d after 
it “sev- 
stances 
3 of re- 
ployee, 
ny Wa- 
weight 
on and 
spond- 
1 recall 
amely, 
he cat- 


ortions 
ohn §. 
m and 
Joseph 
nnedy, 
rles L. 
64, as 
rnold, 
nade a 
urther 
d4in 
S pro- 


d, tes- 
ctions 
} were 
main- 
p. 12- 
super- 
s sur- 
2cord- 


In re WATERS 981 
Cite as 11 A.D. 977 


ers which were attached to certain hog and cattle scales in the 
stockyard (Kelly-Kennedy transcript, pp. 58-71; 113-118; 173- 
174). 

Vern C. Kennedy, President of the Streeter-Amet Company, 
manufacturer of the automatic recorders, described the function, 
purpose, accuracy, principles of operation and method of install- 
ation of the machines (Kelly-Kennedy transcript, pp. 134-170; 
Complainant’s Exhibits 3 and 4). 

Donald R. Jones, chief draftsman for the Streeter-Amet Com- 
pany, testified that he planned and personally supervised the in- 
stallation of the recorders and the periodic servicing and testing 
of the machines and removal of the tape record (Kelly-Kennedy 
transcript, pp. 188-197). 

The parties stipulated as to the identity of the tape record re- 
moved from Scale A-3 at the stockyard, and such tape record was 
admitted in evidence (p. 89; Complainant’s Exhibit 8). 

Charles L. Richard, Supervisor of Scales and weighing in the 
Packers and Stockyards Division, testified that he organized, su- 
pervised, and reviewed the assemblying of the weighing data and 
its compilation in exhibit form. He described the method by which 
the data on the scale tickets were co-related and compared with 
the data on the tape record made by the automatic recorder, de- 
scribed weighing practice and procedure, analyzed the tape rec- 
ord, and explained the effect which certain techniques in weighing 
or variations therefrom would have upon the tape record (Kelly- 
Kennedy transcript, pp. 324-367; and pp. 91-109, this proceeding; 
Complainant’s Exhibits 5-7, inclusive). . 

Melvin C. Smith, an accountant in the Chicago office of the 
Packers and Stockyards Division, identified complainant’s exhibit 
which he prepared showing the profits realized from the weight 
added over and above the weight of the cattle as shown on the 
record made by the automatic weight recorder in the transactions 
listed in the Order of Inquiry and Notice of Hearing (pp. 150- 
152; Complainant’s Exhibit 9). 

The respondent testified that he never requested, received or 
paid for overweight (pp. 176-183). He explained that his records 
showed that he never did receive additional weight on any of his 
livestock during 1950. He further testified that he wasn’t on 
friendly terms with former weighmaster Joseph Quinn, who 
weighed the transactions specified in the Order of Inquiry and 
Notice of Hearing, and hadn’t talked with him “in ten years”. He 
denied having told anyone to ask weighmasters for advantages 
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on weight or having given anyone money, or anything else of 
value, to give to weighmasters. 

George F. Reels, respondent’s former employee and yardman 
during the years 1949 and 1950, testifying for respondent, denied 
that he had requested weighmasters to add weight to respondent’s 
cattle when they were being weighed for purposes of sale, ex- 
plaining that the market agencies through which respondent sold 
the cattle handled the weighing and also denied giving weigh- 
masters cash or other compensation for excess weight added to 
drafts of respondent’s cattle. He further testified that he had had 
nothing to do with the weighing of the drafts of respondent’s 
cattle covered by Complainant’s Exhibits 5, 6, and 7, and had had 
no conversations with former weighmaster Joseph Quinn con- 
cerning such weighings. 

H. O. Hem, a scale engineer, offered expert testimony for the 
respondent to the effect that, for various reasons which he de- 
scribed, the automatic type of weight recorder such as the Streeter- 
Amet machine, was not as accurate as the beam type scale in use 
at the stockyard (Kelly-Kennedy transcript, pp. 209-274). Foster 
V. Waltz, who was formerly active in the field of designing and 
building scales, testified similarly (Kelly-Kennedy transcript, pp. 
274-320). 

Counsel for respondent introduced a list of scales to which four 
of the five weighmasters were assigned during 1950 and the dates 
of each assignment (Respondent’s Exhibit 1). 

Melvin C. Smith testified for the complainant that he had ex- 
amined the respondent’s books and records and found no entries 
of payments made to weighmasters during 1950 (pp. 152-157; 
Complainant’s Exhibits 10, 10A, 11, 11A). The complainant in- 
troduced the respondent’s 1949 Income Tax Return (Complain- 
ant’s Exhibit 13). This showed total expenses which were approx- 
imately $13,145.80 in excess of the amount shown as business 
expense in the 1949 Annual Report (Complainant’s Exhibits 12, 
14, pp. 157-159). 

The respondent testified that some of the expense items listed 
in his 1949 Income Tax Return, which were not reported in his 
1949 Annual Report, were outlays of cash incurred in connection 
with his dealer operations at the stockyard for the employment 
of “extra labor’, and rental and some were outlays of cash in 
connection with his dealer operations away from the stockyard 
when buying cattle “in the country”, attending the Denver Stock 
Show, etc. He explained that the expenses listed in his 1949 An- 








lse of 


dman 
lenied 
dent’s 
a, eX- 
t sold 
reigh- 
led to 
d had 
lent’s 
1 had 

con- 


r the 
e de- 
seter- 
n use 
oster 
r and 
L, Pp. 


four 
dates 


d ex- 
tries 
157; 
t in- 
lain- 
rOx- 
iness 
s 12, 


isted 
1 his 
ction 
nent 
h in 
yard 
tock 

An- 





In re WATERS 983 
Cite as 11 A.D. 977 


nual Report were ones for which he had an “exact” record, where- 
as the ones listed in his 1949 Income Tax Return were “esti- 
mated”. He was unable to explain some of the differences between 
reported expenses in said Return and Annual Report and admitted 
that he “didn’t know” what one of the expense items reported in 
his Return “means” (pp. 184-198). 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, was at all times 
hereinafter mentioned a posted stockyard subject to the provi- 
sions of the Packers and Stockyards Act, 1921, as amended (7 
U.S.C. 181 et seq.). 


2. James A. Waters, the respondent, was at all times here- 
inafter mentioned and is now registered with the Secretary of 
Agriculture as a dealer buying and selling cattle for his own ac- 
count. 


8. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located in the 
stockyard, and such scales are operated by weighmasters employed 
by the stockyard company. It is the duty of such weighmasters 
to determine the true and correct weight of livestock being bought 
or sold and to record such true and correct weight in printed form 
on a scale ticket issued by the stockyard company. The weight 
thus recorded on the scale ticket determines the total sum which 
the buyer of the livestock pays to the seller. 


4. On or about the following dates in 1950, Joseph Quinn, a 
weighmaster at the stockyard, weighed drafts of cattle owned by 
the respondent which had been sold to various buyers through 
Rice Brothers, acting for the respondent, at more than their true 
and correct weight and issued the following described scale tick- 
ets which, in each case, showed a weight greater than the true 
and correct weight: 
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5. On various occasions during the year 1950, the respondent 
personally requested Michael J. Shanahan and Fred Rickert, 
weighmasters employed by the stockyard company, to add weight 
to certain drafts of cattle owned by the respondent which the re- 
spondent was selling. Pursuant to such requests, the said weigh- 
masters issued scale tickets on behalf of the stockyard company 
showing the weight of such drafts at weights greater than the 
correct weights thereof. 


6. During the year 1950, the respondent personally requested 
Fred Wilke, a weighmaster employed by the stockyard company 
to add weight to drafts of cattle owned by him which were to be 
weighed for purposes of sale for the respondent’s account. Sub- 
sequent to such requests and prior to the weighing of certain 
drafts of respondent’s cattle said weighmaster was informed by 
respondent’s employee, George F. Reels, that respondent’s cattle 
were about to be weighed. Pursuant to such requests by respond- 
ent, upon receiving such information from said George F. Reels, 
said weighmaster issued scale tickets on behalf of the stockyard 
company showing the weights of such drafts at weights greater 
than the correct weights thereof. 


7. On various occasions during the year 1950, the respondent, 
through his employee, George F. Reels, requested John J. Rior- 
dan, an employee of the stockyard company, to add weight to 
certain drafts of cattle owned by respondent which were about 
to be weighed for purposes of sale for the respondent’s account. 
Pursuant to such request, the said weighmaster issued scale tick- 
ets on behalf of the stockyard company showing the weights of 
such drafts at weights greater than the correct weights thereof. 

8. On or shortly after the times referred to in Finding of Fact 
5 above, the respondent personally gave cash payments to each 
of the weighmasters named in said paragraph, which payments 
were intended by the respondent and accepted by the weighmas- 
ters as compensation for the weight added to each draft as de- 
scribed in said paragraph 5. 

9. On or shortly after the times referred to in Findings of 
Fact 6 and 7 above, the respondent, through his employee, George 
F. Reels, gave cash payments or other compensation, to each of 
the weighmasters named in such paragraphs, which payments and 
other compensation were intended by respondent and accepted by 
the weighmasters as compensation for the weight added to each 
draft as described in said paragraphs 6 and 7. 
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10. During 1950 the scales in use at the stockyard were beam 
type scales equipped with balance indicators which visibly indi- 
cate when the scale, empty or loaded, is correctly balanced. When 
empty, the scale is correctly balanced when the poise assembly 
is at the zero position and the indicator is at the central position 
on the indicator target. Similarly, a load of livestock is correctly 
balanced and weighed when the poise assembly is moved to such 
position on the weighbeam that the indicator is at the central 
position of the indicator target. Printing of the correct weight 
value is then accomplished by inserting the scale ticket in a slot 
of the poise assembly and, without moving the poise assembly 
from its position, operating a printing lever which presses the 
scale ticket against metal type numerals on the weighbeam. The 
false and incorrect weight values described in Findings of Fact 
5, 6 and 7 above were recorded when the weighmaster, after hav- 
ing balanced the weighbeam to determine the correct weight of 
the load, intentionally moved the poise assembly to a position in- 
dicating a greater or lesser weight value before operating the 
printing lever. Pawls attached to the poise assembly and engaging 
notches in the weighbeam prevent accidental movement of the 
poise assembly from its position. 


11. During. 1950 automatic weight recording machines manu- 
factured by the Streeter-Amet Company were installed on certain 
stockyard scales in order to check the accuracy of weights being 
printed by weighmasters on scale tickets, The installation of such 
recorders was accomplished secretly, and their presence was 
known only to certain officials of the Streeter-Amet Company, the 
stockyard company and the Livestock Branch, Production and 
Marketing Administration, United States Department of Agri- 
culture, and was unknown to any of the weighmasters or to the 
dealers or commission men doing business in the stockyard. These 
recorders determined the weight on the scale platform automatic- 
ally, without regard to any manipulation by the weighmaster or 
any movement of the balance ball or the poise on the weighbeam 
of the stockyard scale and, when actuated by the pressing of an 
electric button located in the scale house, recorded such weight 
upon a paper tape. The weight values recorded on such tape rep- 
resented the total or gross weight on the scale platform at the 
instant the signal bell was pressed, that is, the weight of the live- 
stock plus the weight of the dead load on the platform. The auto- 
matic recorder, unlike the stockyard scale, was not rebalanced 
periodically during the day to compensate for dead load changes. 
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12. The original of each scale ticket described in Findings 
of Fact 5, 6 and 7 was retained among the records of the stock- 
yard company in the usual course of business. In connection with 
the weighing transactions in all other cases when respondent sold 
cattle through a market agency a copy of each such scale ticket 
was received by the selling agency or commission firm and the 
information thereon contained was, in the usual course of busi- 
ness, incorporated in respondent’s records and the records of the 
commission firm. 


13. Respondent’s transactions as a dealer were recorded, and 
his books and records were kept by Lawler Brothers, a market 
agency at the stockyard. The respondent’s books and records were 
examined by employees of the Packers and Stockyards Division, 
but such books and records did not reflect any of the payments 
made to weighmasters as described in Findings of Fact 8 and 9 
above. 


14. The respondent’s books and records for the year 1949 
showed total expenses incurred in his business as a dealer at the 
stockyard as $33,472.23, whereas in truth and fact, such expenses 
exceeded that amount. The respondent was aware of the fact that 
his books and records for 1949 did not disclose all of his expenses 
as a dealer. 


15. The respondent knowingly filed an Annual Report for 1949 
with the Packers and Stockyards Division of the Livestock Branch 
which failed to disclose substantial amounts of expense incurred 
in the respondent’s business as a dealer at the stockyard during 
that year. 


CONCLUSIONS 
I 


The respondent insists that he should have been furnished, prior 
to the hearing, with a bill of particulars specifying the dates upon 
which the alleged payments were made to weighmasters, the 
amounts of the payments, the buying and selling transactions in- 
volved, etc., with respect to the “divers” charge. The complainant 
replied that the weightmasters did not recollect such details and 
that accordingly there were no particulars to furnish except the 
names of the weighmasters which were supplied by letter. The 
complaint alleged in part that the respondent, at divers times dur- 
ing 1950, paid weighmasters employed by the stockyard company 
to give him favorable weights. . 








988 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 11 A.D. 977 


The respondent contends that if he did not obtain the particu- 
lars sought, the order of inquiry should be dismissed. He cites 
cases from the field of criminal law and procedure and draws 
from these cases the principles that he is entitled to the particu- 
lars sought in order to prepare his defense and to bar another 
administrative “prosecution” for the same violations. This is not 
a criminal proceeding. Section 312(a) prohibits unfair, unjustly 
discriminatory or deceptive practices and devices at posted mar- 
kets and section 312(b) authorizes the issuance of cease and de- 
sist orders against the continuance of such practices. The object 
of proceedings such as this is to eliminate such practices or de- 
vices. The availability of the sanction of suspending the registrant 
authorized by 7 U.S.C. § 204 does not make the proceeding a quasi- 
criminal or penal one. Farmers’ Live Stock Commission Co. v. 
United States, 54 F.(2d) 375, 378 (E.D. Ill. 1931) ; Nichols & Co. 
v. Secretary of Agriculture, 131 F.(2d) 651, 659 (C.C.A. Ist, 
1942) ; Irving Weis & Co. v. Brannan, 171 F. (2d) 282, 285 (C.C.A. 
2d, 1948) ; Nelson v. Secretary of Agriculture, 133 F.(2d) 453, 456 
(C.C.A. 7th, 1943) ; Board of Trade of City of Chicago v. Wallace, 
67 F.(2d) 402, 407 (C.C.A. 7th, 1933), cert. denied, 291 U. S. 
680 (1934). 

It is well-settled that the formalities and technicalities of crim- 
inal, or even civil, pleading are not automatically applicable in 
administrative proceedings. Farmers’ Live Stock Commission 
Company v. United States, supra, p. 381; American Newspcver 
Pub. Ass’n. v. Labor Board, 193 F.(2d) 782, 799-800 (C.C.A. 7th, 
1951), petition for certiorari filed May 9, 1952, sub. nom. Inter- 
national Typographical Union v. Labor Board, No. 56, October 
Term, 1952, 21 L.W. 3002; Mansfield Journal Co. v. Federal Com- 
munications Commission, 180 F.(2d) 28, 36 (App. D.C. 1950) ; 
National Labor Relations Board v. Sunbeam Electric Mfg. Co., 
133 F.(2d) 856, 858 (C.C.A. 7th, 1948) ; National Labor Relations 
Board v. Remington Rand, Inc., 94 F.(2d) 862, 873 (C.C.A. 2d, 
1938), cert. denied, 304 U.S. 576 (19388) ; State Board of Health 
v. Johnson, 19 So.(2d) 445 (Miss. 1944), cert. denied, 324 U.S. 
844 (1945) ; In re Buck’s License, 232 F.(2d) 801 (Oregon 1951). 
The procedural requirements of the act are a matter of substance 


2 Learned Hand, C. J., in considering respondent's claim that it was denied a fair trial 
in that a bill of particulars was refused, said that such refusal ‘could not have seriously 
prejudiced the respondent. Such a bill is important only when a party must meet his ad- 
versary'’s case without opportunity to prepare; it is of limited value in a trial by hearings 
at intervals.” 
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and not of form. Morgan v. United States, 298 U.S. 468, 478 
(1936). 

The Order of Inquiry and Notice of Hearing clearly states that 
the respondent paid weighmasters to get false weights and that 
such activities violate section 312(a) of the act. Section 312 (a) 
makes it unlawful “. . . to engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device . . .” There is no 
claim by the respondent that the practice of paying weighmasters 
to obtain false weights is not a violation of section 312(a). Neither 
is there any contention that the nature of the violation charged 
is vague or obscure. The respondent urges only that he is entitled 
before hearing to details such as the identification of the specific 
transactions claimed to have been weighed falsely because of so- 
licitation and payment of the weighmasters by the respondent. 

Taking up the principles underlying the respondent’s cases on 
criminal law and procedure, there was in this proceeding no lack 
of opportunity to prepare adequately whatever defense the re- 
spondent could devise. The respondent was served with the Order 
of Inquiry and Notice of Hearing, before the hearing he was 
furnished with a list of the weighmasters who would testify for 
the complainant and, because the hearing was recessed for over 
two months after the testimony of the weighmasters was taken, 
the respondent had notice and knowledge of the complainant’s 
evidence in plenty of time to work up his defense. It would have 
been no insuperable task for the respondent to examine its own 
records during the recess which would disclose the transactions 
weighed by the weighmasters who testified. These could not have 
been very large in number and the respondent could have nar- 
rowed the transactions possibly involved to a relative few. The 
weighmasters could have been called back for further cross-exam- 
ination if the respondent desired. Even in some criminal pro- 
ceedings reasonable approximation and a reasonable opportunity 
to prepare a defense are all that is necessary. Com. v. Louisville 
& N. R. Co., 276 S.W. 5381 (Ky. 1925). Concerning the claims 
that the alleged violations must be specified in the Order of In- 
quiry or in a bill of particulars to bar a second administrative 
“prosecution,” for the same violations, a transcript of the hear- 
ing is made and kept public, findings of fact and conclusions must 
be entered, and we can see no difficulty on the respondent’s part 
in forestalling a second administrative proceeding for any viola- 
tions found in this proceeding. 

A further reason for disagreement with the respondent’s ar- 





990 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 11 A.D. 977 


gument that he had to be apprised of particular weighing trans- 
actions is that the gist of the violation charged is paying weigh- 
masters to bring about false weights. It would be an unfair prac- 
tice to give them gratuities without the necessity of alleging and 
proving the results of the payments or gratuities. See e.g., Mid- 
west Farmers, Inc. v. United States and Crosby et al. v. United 
States, 64 F. Supp. 91, 102 (D. Minn. 1945), where it was held 
to be a violation of 312(a) for a commission firm to give gratui- 
ties to truckers and representatives of shippers, The respondent 
seizes upon one of the aspects of the unfair practice rather than 
the essence of the unfair practice itself when he makes the point 
that he was deprived of preparing an adequate defense because 
he had to be informed of specific transactions so that he would 
have the opportunity to show if he could that the weights were 
not false. 

In the Midwest and Crosby cases, supra, the orders of inquiry 
contained a number of different kinds of charges. Most of these 
recited a single instance of the violation followed by a charge of 
the same violation “at divers other times” during the year. In both 
cases, however, there was a charge of giving gratuities to truck- 
ers and representatives of shippers over a period of years without 
the specification of any single instance by time, place, or trucker. 
Particularly in the Crosby case, it was argued throughout the ad- 
ministrative proceeding and upon court appeal that the hearing 
deprived the respondent of an opportunity to make an adequate 
defense. The court held (p. 96), “A careful examination of the 
record leads to the conclusion that the hearings in all respects 
meet the requirements of due process.” 

In summary, we do not agree with the respondent’s view that 
failure to specify dates, names, transactions, etc., in the order of 
inquiry or a bill of particulars results in lack of due process of 
law to the respondent. Even in criminal law and procedure there 
are many instances in which the kinds of details sought here 
would be denied particularly where time is not of the essence of 
the crime or in crimes of a continuing nature. See American Ju- 
risprudence, Indictments and Informations, particularly § 70 and 
§ 72, and also the exhaustive article on bills of particulars in crim- 
inal cases, 5 A.L.R. 2d 444-569. 

- The respondent also objects to the fact that because of the large 
number of proceedings of a similar nature, the testimony of the 
weighmasters was taken in series, that is, the hearing in each of 
a number of cases was opened for the testimony of the weigh- 
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masters and then recessed for two to three months. We fail to 
see how any rights of the respondent were injuriously affected by 
this procedure. On the contrary, the respondent got the benefit 
of knowing the complainant’s case, in addition to the charges, at 
least two months before the hearing resumed for the presentation 
of his defense. 


II 


There was no testimony from former weighmaster Joseph Quinn 
concerning the transactions listed in Finding of Fact 4 and no 
testimony to the effect that he was paid by the respondent to weigh 
falsely. The violation alleged is engaging in or using the illegal 
practice of paying weighmasters to get false weights. While it is 
true that the evidence shows these weights to be false and that 
other weighmasters were paid to get false weights, a leap to the 
finding or conclusion that Quinn was also paid seems unwarranted 
and we refrain from doing so. The evidence supporting Finding 
of Fact 4 does, however, corroborate the testimony of the weigh- 
masters to the extent that it shows false weighing in transactions 
of the respondent. 

The respondent takes the position that the testimony of the 
weighmasters who did testify in this proceeding is inadmissible 
or is of no probative value whatsoever because they made con- 
trary statements in the investigation preceding the institution of 
this proceeding. Such prior self-contradictions have no substantive 
or independent testimonial value and bear only on the question 
of the credibility of the witnesses. 2 Wigmore, Evidence § 1018. 
It is not surprising that the weighmasters would first deny wrong- 
doing and later tell the truth when protected from criminal pun- 
ishment by the immunity provisions of the statute. There is no 
merit either in the respondent’s cries that the weighmasters were 
coerced into admission of receiving bribes and weighing falsely. 
They testified that the attorney for their union informed them 
that, under the statute, they would receive immunity if they testi- 
fied under subpoena. The respondent’s real dissatisfaction lies in 
the immunity provisions of the act which made it possible for the 
complainant to obtain the weighmasters’ testimony. 

The respondent is also aggrieved because the testimony of the 
weighmasters was not specific as to the dates and transactions 
involved in the payments and false weighings. The issue here as 
well as in connection with the respondent’s other attacks on the 
testimony resolves itself into one of the credibility of witnesses. 
It is not remarkable that the weighmasters were unable to give 
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the specific information sought since they weighed hundreds of 
transactions daily and cannot be expected to have kept records 
or memoranda of their illegal activities. The weighmasters testi- 
fied that they weighed falsely upon solicitation from the respond- 
ent and were paid by the respondent for doing so. The respondent 
denies any such activities. The hearing examiner who saw the wit- 
nesses testify believed the weighmasters and we find no reason to 
overrule his opinion.? 


III 


In connection with the charge of filing a false annual report for 
1949, the complainant introduced a copy of the respondent’s Fed- 
eral income tax return for the year 1949 showing deductions for 
business expenses exceeding the business expenses listed in his 
annual report by the amount of $13,143.80. The respondent ob- 
jected vigorously to the introduction of the income tax return in 
evidence for several reasons, particularly on the ground that such 
admission was not proper because the law (26 U.S.C. 55) provides 
for inspection and use only by order of the President. 

The President, by Executive Order No. 8230, dated August 28, 
1939, ordered that income and other specified tax returns should 
be open to inspection in accordance with the rules and regulations 
prescribed by the Secretary of the Treasury and approved by the 
President. By Treasury Decision 4929 (26 CFR 458.50-458-71), 
the Acting Secretary of the Treasury prescribed regulations pro- 
viding for the inspection of tax returns by branches of the Fed- 
eral Government, and providing for the use of such returns as 
evidence in any proceeding conducted by or before any depart- 
ment or establishment of the United States (26 CFR 458.66). 
These regulations were approved by the President on August 28, 
1939. The Internal Revenue Code (26 U.S.C. 55(a) (3)) provides 
that whenever a return is open to the inspection of any person, a 
certified copy thereof shall be furnished to such person under the 
rules and regulations prescribed by the Commissioner of Internal 
Revenue with the approval of the Secretary of the Treasury. Such 
regulations have been promulgated (26 CFR 458.205). 

By letter dated January 15, 1951, the Secretary of Agriculture, 
pursuant to Treasury Department regulations (26 CFR 458.66), 
requested the Secretary of the Treasury to grant to specified em- 


2Such decisions as N. L. R. B. v. Universal Camera Corp., 190 F.(2d) 429 (CC.A. 2d, 1951), 
seem to stand for the proposition that a hearing examiner should not ordinarily be over- 
ruled on a finding of fact that depends upon the credibility of witnesses. 
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ployees of the Department of Agriculture permission to inspect 
the 1949 Income Tax Returns of certain named persons, including 
the respondent. The Secretary of the Treasury granted such per- 
mission by letter to the Secretary of Agriculture dated February 
16, 1951, and the said returns were inspected and the information 
shown thereon was made known to the Department of Agricul- 
ture. Subsequently, pursuant to 26 U.S.C. 55(a) (3) and 26 CFR 
458.205, certified copies of these returns were furnished to the 
Secretary of Agriculture. Among these was a certified copy of the 
return of the respondent, which is in evidence in this proceeding 
(Complainant’s Exhibit 13). Accordingly, it is concluded that this 
' certified copy, which constitutes authoritative evidence of the in- 
' formation obtained in accordance with Treasury Department reg- 
' ulations (26 CFR 458.66), is admissible as evidence in this pro- 
' ceeding before the Department of Agriculture. 

' Of course a variance between the income tax return and the 
+ annual report does not in itself prove that the annual report is 
_ false. Indeed, the respondent somewhat impeached the income tax 
' return in his testimony. It is clear, however, from the respond- 
» ent’s own admissions, apart from his income tax return, that he 
_ did have business expenses which he did not include in his annual 


' report such as rent for an office, expenses incurred in trips to 
' solicit business, etc. Therefore, the annual report was false and 
| wilfully false because the respondent has been in business for 
' many years and knew or should have known that he was required 
» to report all his business expenses whether or not he or his clearor 
kept records of the expenditures. 


IV 


| The facts found establish without doubt that the respondent 
' engaged in or used an unfair, unjustly discriminatory, and de- 
ceptive practice or device in violation of section 312(a) of the 
_ act. The wilful causing of the making of false records for the 
stockyard company and the wilful filing of the false annual report 
constitute violations of section 402 of the act which incorporates 
section 10 of the act establishing the Federal Trade Commission. 
The failure of the respondent to make and keep records of his 
payments to the weighmasters is a violation of section 401 of the 
act. 
With respect to the possible sanctions for the violations found, 
the respondent urges that the sanction of suspension of his regis- 
| tration is not available in this proceeding because the act supplies 
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other sanctions for the violations found. This same position was 
found to be without merit in the Midwest and Crosby cases, supra, 
and in Miller v. Brannan, et al. (U.S.D.C. N.D. IIl.), decided De 
cember 1949. 

Of course all objections, exceptions, etc., of the respondent not 
specifically discussed that may be inconsistent with this decision 
and order are overruled or considered to be without controlling 
merit. 


ORDER 


The respondent shall cease and desist from: 
(1) Engaging in the unfair, unjustly discriminatory, and de ¥ 
ceptive practice of obtaining false weights from weighmasters at | 
any posted stockyard: 
(2) Making or causing to be made false entries in his ac) 
counts, records and memoranda or in the accounts, records and) 
memoranda of any person subject to the provisions of the Packers f 
and Stockyards Act; and : 
(3) Making or causing to be made false entries or statements 
of fact in any report submitted pursuant to the provisions of the | 
Packers and Stockyards Act or the regulations promulgated there- | 
under. 
The respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures made | 
by him and showing as to each item of expense, the date, amount, | 
purpose, and to whom paid. 
Respondent’s registration under the act is suspended for a per- 
iod of nine months commencing on the effective date of this order. f 
A copy hereof shall be served upon the respondent by regis- 
tered mail or in person. Except as to service, this order shall be- 
come effective on the 20th day after the date of this order. 


(No. 3290) 


REx D. MATHEWS & COMPANY v. AMERICAN PRODUCE COMPANY. 
PACA Doc. No. 5820. Decided October 7, 1952. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold and delivered two carloads of po- 
tatoes to respondent and that the shipments were accepted but no part 
of the purchase price has been paid, and where respondent failed to file 
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an answer, held, respondent's failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a waiver of oral 
hearing, and its failure to pay the purchase price promptly is a viola- 
tion of section 2 of the act for which reparation, with interest, should 
be awarded complainant. 

Messrs. Smith & Jacob, of Twin Falls, Idaho, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 


and de} tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


sters at F 
| filed July 25, 1952. Complainant seeks an award of reparation in 


Informal complaint was filed May 21, 1952. Formal complaint was 
the amount of the purchase prices of two carloads of potatoes sold 
A copy of the report of investigation issued by the Regulatory 


vestigation and a copy of the formal complaint were served upon 


respondent on the same date. 
At the time of service of the formal complaint, respondent was 


memo-| notified in writing that an answer should be filed within 20 days 


nvolved 
' rules of practice, failure to file an answer would constitute a 


| waiver of oral hearing and an admission of the facts alleged in 
| the complaint. Respondent has not filed an answer. The issuance 


after service and that, in accordance with section 47.8(c) of the 


of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Rex D. Mathews, doing busi- 
ness as Rex D. Mathews & Company, whose address is Post Office 


| Box 366, Twin Falls, Idaho. 


2. Respondent is a partnership composed of Roland R. Maness 
and Librado Valadiz, doing business as American Produce Com- 
pany, whose address is 110 S. San Saba Street, San Antonio, 
Texas. At the time of this transaction respondent was licensed 
under the Act. 

8. In the course of interstate commerce, complainant on March 
24, 1952 sold to respondent two carloads of U.S. No. 1, 2 inch 
minimum, Dry Russett potatoes, at $5.98 cwt., delivered, or for 
$1,694.82 for each carload, making a total of $3,389.64. 
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4. Two carloads of potatoes meeting the specifications of the 
foregoing contract were delivered to respondent at San Antonio, 
Texas, 360 cwt. in car PFE 8313, shipped from Wendell, Idaho, 
March 25, 1952, and 360 cwt. in car PFE 97050, shipped from 
Buhl, Idaho, March 28, 1952. Upon arrival respondent accepted 
the two shipments of potatoes and made no complaint with respect 
thereto. 


5. The total purchase price of the two shipments was $3,- 
389.64. Respondent has not paid complainant any part of this 
amount. 


6. Informal complaint was filed May 21, 1952, which was with- 
in nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 7 
plaint constitutes an admission of the facts alleged in the com- | 
plaint and a waiver of oral hearing, as provided in the rules of F 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the purchase prices of 
the two carloads of potatoes is in violation of section 2 of the Act. [ 
Complainant should be awarded reparation in the amount of $3,- | 
389.64, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall | 
pay to complainant, as reparation, $3,389.64, with interest thereon > 
at the rate of 5 percent per annum, from April 1, 1952, until paid. F 

The facts and circumstances set forth herein shall be published. | 

Copies hereof shall be served upon the parties. 


(No. 3291) 


In re JACK RUBEN, TRADING AS J. R. SALES COMPANY. PACA Doc. 
No. 5754. Decided October 7, 1952. 


Revocation of License — Repeated and Flagrant 
Violations of Act — Default 


Where it is alleged that respondent has failed to pay for numerous shipments 
of perishable agricultural commodities, and where respondent failed to 
file an answer or request an oral hearing, held, that respondent’s fail- 
ure to answer constitutes an admission of the material facts alleged in 
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the complaint and a waiver of oral hearing, and his failure to pay for 
the shipments of the commodities as set forth in the findings of fact 
herein constitutes repeated and flagrant violations of section 2 of the 
act for which his license should be revoked and tie facts published. 


Mr. Frederick W. Woodley, for complainant. Mr. Jack Ruben, trading as J. R. 


Sales Company, of Phoenix, Arizona, respondent, pro se. Mr. Earl J. 
Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, as amended (7 U.S.C. 499a et seq.), in- 
stituted by the complaint of T. C. Curry, Chief of the Regulatory 
Division of the Fruit and Vegetable Branch, Production and Mar- 
keting Administration, filed June 9, 1952. 

It is alleged in the complaint that the respondent failed to pay 
for numerous shipments of perishable agricultural commodities 
in violation of section 2 of the act. A copy of the complaint was 
served on the respondent on June 16, 1952. No answer to the 
complaint has been filed or oral hearing requested and, therefore, 
under the rules of practice in such a proceeding respondent is 


deemed to have admitted the material facts of the complaint and 
waived his right to an oral hearing. The hearing examiner is- 
sued a report to this effect, a copy of which was served upon the 
respondent. No exceptions have been filed. 


FINDINGS OF FACT 

1. Respondent is Jack Ruben, an individual, trading as J. R. 
Sales Company, whose address is 1526 E. Roosevelt Street, Phoe- 
nix, Arizona. 

2. License No. 186528 was issued to the respondent under the 
provisions of the act on December 7, 1951, to trade as J. R. Sales 
Company. 

3. In the instances hereinafter related, respondent purchased 
the lots of vegetables in interstate commerce which he accepted, 
but, since the dates of purchases has failed, neglected or refused 
to pay promptly and in full the agreed purchase price: 

a. From Oceano Packing Company, Oceano, California, the 
following 14 lots of vegetables, purchased f.o.b. California: 

(1) <A truckload of vegetables purchased on or about Novem- 

ber 14, 1950, consisting of 300 crates of celery at $2 per - 
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(9) 
(10) 


(11) 


(12) 
(13) 


(14) 
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crate, 166 crates of celery at $1.45 each, and 50 drums 
of Brussels sprouts at $3 each, making a total of $1,- 
003.60, including $12.90 for top ice. 

A truckload of celery purchased on or about November 17, 
1950, consisting of 150 crates at $2.10, 107 crates at $1.80, 
91 crates at $1.60, and 202 crates at $1.40, making a total 
of $945.60, including $9.60 for top ice. 

A truckload of celery purchased on or about November 
80, 1950, consisting of 175 crates at $2.75 and 185 crates 
at $1.75 making a total of $807.05, including $4.80 for 
top ice. 

A truckload of vegetables purchased on or about Decem- 
ber 9, 1950, consisting of 323 crates of celery at $2.75 
and 50 drums of Brussels sprouts at $3, making a total 
of $1,052.05, including $13.80 for top ice. 

A lot of 116 crates of celery purchased on or about De- 
cember 9, 1950, at $2.75 per crate, or for $319. 

A truckload of celery consisting of 304 crates at $2 and 
246 crates at $2.25 purchased on or about December 16, 
1951, for $1,173.50, including $12 for top ice. 

A lot of 150 crates of celery purchased on or about Au- 
gust 9, 1951, at $1.50 per crate, or for $234.60, including 
$9.60 for top ice. 

A lot of 159 crates of celery purchased on or about Au- 
gust 15, 1951, at $1.50 per crate, or for $246.90, including 
$8.40 for top ice. 

A lot of 94 crates of celery purchased on or about August 
21, 1941, at $1.50 per crate, or for $141. 

A lot of 50 crates of “dry-pack” lettuce purchased on or 
about August 21, 1951, at $3.50 per crate, or for $175. 
A lot of 176 crates of celery purchased on or about Au- 
gust 30, 1951, at $1.40 per crate or for $255.80, including 
$9.40 for top ice. 

A lot of 54 crates of celery purchased on or about Sep- 
tember 8, 1951, at $1.60, or for $86.40. 

A lot of 101 crates of celery purchased on or about Sep- 
tember 14, 1951, at $1.75 per crate, or for $176.75. 

A lot of 75 crates of celery purchased on or about Sep- 
tember 14, 1951, at $1.75 per crate or for $131.25. 


The total price of purchases from Oceano Packing Company is 
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$6,748.70. The seller has received payments on account, and been 
given credits for brokerage fees earned in other transactions in 
the total sum of $1,181.70. The unpaid balance due and owing 
from respondent to the seller is $5,567. 

b. From J. W. Williams Company, San Diego, California, the 
following three lots of vegetables purchased f.o.b. San Diego, Cal- 
ifornia; 

(1) A lot of 280 100-lb. sacks of U. S. No. 1 Idaho Russet 
potatoes purchased on or about November 22, 1950, at 
$1.75 per sack, or for $462. 

(2) A lot of 280 100 lb. sacks of U. S. No. 1 Idaho Russet 
potatoes purchased on or about November 28, 1950, at 
$1.75 per sack, or for $490. 

(3) <A lot of 50 100-lb. sacks of U. S. No. 1 Idaho Russet po- 
tatoes at $1.70 and 451 50-lb. sacks of onions at 60¢ per 
sack purchased on or about December 7, 1950, for the net 
sum of $355. 

The total price of purchases from J. W. Williams Company is 
$1,307.60. Seller has allowed respondent at $25 brokerage fee on 
500 bags of Idaho potatoes sold January 9, 1951. The unpaid bal- 
ance due and owing from respondent to the seller is $1,282.60. 

c. From Olsen and Stratford, Ogden, Utah, the following six 
lots of vegetables purchased f.o.b. Utah. 

(1) A truckload of 300 bags of U. S. No. 1. Russet potatoes 
purchased on or about December 18, 1950, at $1.50 per 
bag, or for $450. 

(2) A truckload of 300 bags of U. S. No. 1 Russet potatoes 
purchased on or about December 28, 1950, at $1.50 per 
bag, or for $465. 

(3) A truckload of 600 bags of U.S. No. 1 onions purchased 
on or about January 10, 1951, at 70¢ per bag, or for $420. 

(4) A truckload of 600 bags of U. S. No. 1 onions purchased 
on or about January 17, 1951, at 70¢ per bag, or for $420. 

(5) A truckload of 600 bags of U. S. No. 1 onions purchased 
on or about January 30, 1951, at 70¢ per bag, or for $420. 

(6) A truckload of 600 bags of U.S. No. 1 onions purchased 
on or about February 28, 1951, at $1.15 per bag, or for 
$690. 

The total price of purchases from Olsen and Stratford is $2,865, 
no part of which has been paid by respondent. 
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d. 3864 crates of U. S. No. 1 green celery contained in car 
SFRD 35227, purchased on or about January 7, 1951, from Sand- 
cal Gardens, San Diego, California, at $3.50 per crate f.o.b. San 
Diego, California, plus $24 for top ice and the empty crates valued 
at $58 which respondent agreed to return but failed to do, or for 
the total sum of $1,356. A partial payment of $250 was made, 
leaving unpaid the sum of $1,106 due from respondent to Sandcal 
Gardens. 


e. From Jaekel and Rogers, Chula Vista, California, the fol- 
lowing four lots of celery purchased f.o.b. California: 


(1) A truckload of 321 crates of celery hearts purchased on 
or about January 7, 1951, at $3 per crate, plus $5 for top 
ice and for the total sum of $968. 


(2) <A truckload of 200 crates of celery hearts purchased on 
or about January 18, 1951, at $2.50 per crate, and for the 
total sum of $500. 

(3) A truckload of 238 crates of celery purchased on or about 
January 24, 1951, at $2.75 per crate, plus $5 for top ice, 
and for the total sum of $659.50. 


(4) A truckload of 125 crates of celery hearts purchased on 
or about February 17, 1951, at $3.25 per crate, plus $5 
for top ice, and for the total sum of $411.25. 


The total price of purchases from Jaekel and Rogers is $2,538.75, 
no part of which has been paid by respondent. 

f. From I. K. I. Farms, Logandale, Nevada, the following two 
lots of tomatoes purchased f.o.b. California: 


(1) A truckload of tomatoes purchased on or about June 2, 
1951, consisting of 25 lugs at $2.75; 99 lugs at $2.10; 75 
lugs at $1.60, and 100 lugs at $1.85, making a total of 
$531.75. 

A truckload of tomatoes purchased on or about June 8, 
1951, consisting of 30 lugs at $3.60; 68 lugs at $3.10; 101 
lugs at $1.75, and 119 lugs at $1.25, making a total of 
$644.30. 
The total price of these purchases from I. K. I. Farms is $1,175.95, 
no part of which has been paid by respondent. 

g. From A. Arena & Company, Ltd., Los Angeles, California, 

the following three lots of cantaloups purchased f.o.b. California: 


(1) A lot of cantaloups consisting of 100 crates at $5, and 40 
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crates at $3 purchased on or about June 6, 1951, for the 
net sum of $620. 

A lot of cantaloups consisting of 46 crates at $4, and 70 
crates at $5.50 purchased on or about June 9, 1951, for 
$569. 

(3) <A lot of cantaloups consisting of 27 crates at $3.50 and 
28 crates at $3 purchased on or about June 13, 1951, for 
$178.50. 

The total price of purchases from A. Arena & Company, Ltd., is 
$1,367.50, no part of which has been paid by respondent. 

h. From Imperial Garden Growers, El Centro, California, the 

following five lots of cantaloups purchased f.o.b. California: 

(1) A lot of 25 crates of cantaloups purchased on or about 
June 10, 1951, at $2.50 per crate, or for $62.50. 

(2) A lot of 100 crates of cantaloups purchased on or about 
June 12, 1951, at $2.50 per crate, or for $250. 

(3) <A lot of 60 crates of cantaloups purchased on or about 
June 16, 1951, at $2.50 per crate, or for $150. 

(4) A lot of 90 crates of cantaloups purchased on or about 
June 21, 1951, at $2.50 per crate or for $230, including a 
$5 charge for late loading which respondent agreed to pay. 

(5) <A lot of 75 crates of cantaloups purchased on or about 
June 22, 1951, at $3 per crate, or for $225. 

The total price of purchases from Imperial Garden Growers is 
$922.50, no part of which has been paid by respondent. 

i. From L. Torn & Son, Elsinore, California, the following two 

lots of watermelons purchased f.o.b. California: 

(1) A truckload of approximately 7,624 pounds of water- 
melons purchased on or about June 12, 1951, at $60 per 
ton, or for $228.72. 

(2) A truckload of approximately 11,682 pounds of water- 
melons purchased on or about June 13, 1951, at $55 per 
ton, or for $313.26. 

The total price of purchases from L. Torn & Son is $541.98, no 
part of which has been paid by respondent. 

j. From Santa Cruz Artichoke and Sprout Growers Associa- 

tion, Santa Cruz, California, the following five lots of Brussels . 
sprouts purchased f.o.b. California: 
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(1) Ten drums of Brussels sprouts purchased on or about Au- 
gust 23, 1951, at $3.50, or for $35. 
Twenty-five drums of Brussels sprouts purchased on or 
about August 27, 1951, at $3.50, or for $87.50. 
Forty drums of Brussels sprouts purchased on or about 
September 1, 1951, at $4 or for $160. 
(4) Forty drums of Brussels sprouts purchased on or about 
September 6, 1951, at $4, or for $160. 
(5) Twenty drums of Brussels sprouts purchased on or about 
September 10, 1951, at $4, or for $80. 
The total price of purchases from Santa Cruz Artichoke and 
Sprout Growers Association is $522.50, no part of which has been 
paid by respondent. 

k. 375 crates of celery hearts contained in car PFE 71673 pur- 
chased on or about February 13, 1952, from Golden West Packing 
Company, Palm City, California, for $512.50. No part of the 
agreed purchase price has been paid to Golden West Packing Com- 
pany by respondent. 

4. On or about December 3, 1951, Western Vegetable Distribu- 
tors, Inc., Denver, Colorado, delivered to respondent on consign- 
ment forty-five crates of California celery from its loading dock 
in Glendale, Arizona. It was agreed that respondent would return 
the empty crates. Respondent reported to this consignor orally 
that the net amount realized and due for this consignment is $51, 
no part of which has been paid. Respondent also failed to return 
the crates or pay their reasonable value. 

5. By letters dated March 21 and May 12, 1952, respondent 
was notified of the violations and afforded an opportunity to dem- 
onstrate or achieve compliance with the provisions of the act. No 
reply has been received to either of these letters. 

6. On or about March 19, 1952, respondent filed a petition in 
bankruptcy and on March 21, 1952, he was adjudged a bankrupt. 


CONCLUSIONS 


Respondent’s failure to pay for shipments of perishable agri- 
cultural commodities as set forth in the findings of fact herein 
constitute repeated and flagrant violations of section 2 of the act 
for which his license should be revoked and the facts published. 


ORDER 


Effective ten days after this date, the respondent’s license is 
revoked and the facts as set forth herein shall be published. 





ut 


ut 
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(No. 3292) 


J. SHAPIRO AND COMPANY v. LESTER FRANKENTHAL COMPANY. 
PACA Doc. No. 5821. Decided October 7, 1952. 


Failure to Pay Balance of Deficit Incurred on Sale 
of Vegetables Handled on Consignment — Default 


Where it is alleged that complainant handled three carloads of mixed vege- 
tables for respondent on consignment, that the vegetables were purchased 
by respondent in complainant’s name (because of respondent’s lack of 
funds) and respondent drew drafts which complainant paid as accom- 
modation advances to respondent, that complainant sold the vegetables 
for the best prices obtainable and after deductions such as advances, 
transportation, handling, etc., incurred a deficit on all cars, that com- 
plainant rendered account sales on each shipment of mixed vegetables 
and made demand upon respondent for payment thereof, but the latter 
paid complainant only $449.75 of a total deficit of $3,680.24 and failed 
and refused to pay the balance, and where respondent failed to file an 
answer, it is held, that its failure to file an answer constitutes an ad- 
mission of the facts alleged in the complaint and a waiver of oral hear- 
ing, and that its failure to pay the full deficit incurred by complainant 
is a violation of section 2 of the act for which reparation should be award- 


ed complainant. 


Mr. Arthur Slavin, of New York, New York, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed June 9, 1952. Complainant seeks an 
award of reparation in the amount of $3,230.80 which it is alleged 
represents the deficit sustained on three carloads of mixed vege- 
tables handled by complainant for respondent and on which the 
accommodation drafts were paid by complainant. 

A copy of the report of investigation was served upon complain- 
ant’s attorney of record on July 16, 1952. A copy of the report of 
investigation and a copy of the formal complaint were served 
upon respondent on July 28, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
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alleged in the complaint. Respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further pro- 
ceedings. 





FINDINGS OF FACT 


1. Complainant J. Shapiro and Company is a partnership com- 
posed of Jacob Shapiro, Irving Kotkin, and George Chekanow, 
whose address is 862 Washington Street, New York, New York. 


2. Respondent Lester J. Frankenthal is an individual, trading 
as Lester Frankenthal Company, whose address is Post Office Box 
136, McAllen, Texas. At the time of the transactions involved here- 
in, respondent was licensed under the Act. 


8. During December 1951, in the course of interstate com- 
merce, complainant and respondent entered into an oral contract 
providing for the purchase and shipment by respondent to com- 
plainant of carloads of mixed vegetables on consignment. The con- 
tract also provided that, because of respondent’s lack of funds, 
respondent was to purchase the carloads of mixed vegetables in 
the complainant’s name and to draw drafts which complainant 
would pay as accommodation advances to respondent. 


4. Pursuant to the oral contract, respondent purchased three 
carloads of mixed vegetables in the State of Texas and shipped 
them to complainant, in interstate commerce, at New York City 
as hereinafter set forth: 





December 3, 1951 ART 21187 
278 crates Curly Parsley at $5.50 $1529.00 


185 crates Turnips 3.00 555.00 
10 crates Dill 4.00 40.00 
58 crates Broccoli 5.00 290.00 


Topice 60.00 





Total $2474.00 








December 4, 1951 ART 23510 
893 crates Curly Parsley at $5.50 $2161.50 
257 crates Plain Parsley 5.00 1285.00 
150 crates Dill 4.00 600.00 


Topice 60.00 





Total $4106.50 
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December 5, 1951 ART 20679 
140 crates Dill at $4.00 $ 560.00 
208 crates Turnips 1.75 364.00 
151 crates Plain Parsley 5.00 755.00 
136 crates Curly Parsley 5.50 748.00 
114 crates Dandelion 2.00 228.00 
Topice 60.00 





Total $2715.00 


5. Upon arrival of the three carloads of mixed vegetables at 
New York City, complainant paid the accommodation drafts 
thereon, totaling $9,295.50. The mixed vegtables were accepted 
and sold by complainant for the best prices obtainable which, after 
deducting charges such as advances, transportation, handling, tax, 
etc., resulted in a total deficit of $3,680.24. 


6. Complainant transmitted to respondent detailed account 
sales on each of the shipments and made demand upon respondent 
for payment of the deficits. Respondent has paid to complainant 
$449.74 to apply on the deficits, but has failed, neglected and re- 
fused to pay the balance of $3,230.80 due and owing. 


7. Formal complaint was filed June 9, 1952, which was within 
9 months from the date on which the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay complainant the deficits sustained 
in handling the three carloads of mixed vegetables is a violation 
of section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $2,230.80, with interest, and the facts should 


be published. 


ORDER 


Within 30 days from the date of this order, respondent Lester 
Frankenthal Company shall pay to complainant J. Shapiro and 
Company, as reparation, $3,230.80, with interest thereon at the 
rate of 5 percent per annum from January 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3293) 


CHERRY RIVER FRUIT & PRODUCE v. COREY BROTHERS. PACA Doc. 
No. 5704. Decided October 9, 1952. 


Failure to Pay Balance of Purchase Price — Inspection 


Where the evidence shows that respondent-purchaser inspected or had op- 
portunity for a full inspection of 110 bushels of peaches purchased from 
complainant-seller, and where complainant delivered the peaches as 
agreed but respondent paid only a part of the purchase price, held, the 
rule of caveat emptor applies and respondent’s failure to pay promptly 
the full purchase price is a violation of section 2 of the act for which 
reparation, with interest, should be awarded complainant. 


Application of Rule of Caveat Emptor to Sale after Inspection 


Where the buyer inspected or had an opportunity for a full and complete 
inspection of 110 bushels of peaches prior to the purchase, he is bound 
by his inspection and cannot complain of defects evident a short time 
after the sale, since the rule of caveat emptor applies. 


Cherry River Fruit & Produce, of Richwood, West Virginia, complainant, pro 
se. Mr. Charles M. Love, of Messrs. Dayton, Campbell & Love, of Charles- 


ton, West Virginia, for respondent. Mrs. Ilene M. Crigler, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant seeks to recover $269.25, as reparation, which is al- 
leged to be the unpaid balance of the purchase price due in con- 
nection with his sale and delivery to respondent of one-half truck- 
load of peaches. 

A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, was served by regis- 
tered mail upon complainant on February 25, 1952. A copy of the 
formal complaint and a copy of the report of investigation were 
served by registered mail upon respondent on February 23, 1952. 
Respondent filed an answer to the formal complaint denying lia- 
bility on the grounds that it did not purchase the peaches in con- 
troversy from complainant, but, instead, accepted them on a con- 
signment basis and fulfilled its obligation to complainant accord- 
ingly. Respondent requested an oral hearing. 

Although the amount involved is less than $500, an oral hearing 
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was granted pursuant to respondent’s application under section 
47.15 of the rules of practice. (7 CFR § 47.15) A hearing was held 
at Charleston, West Virginia on July 24, 1952. Complainant was 
not represented by counsel at the hearing, but he appeared per- 
sonally and testified. Respondent was represented by counsel. On 
behalf of respondent there was received in evidence the tstimony 
of Philip G. Corey, David G. Corey and Harold G. McCubbin, After 
the close of the hearing counsel for respondent filed a brief. Com- 
plainant filed none. 


FINDINGS OF FACT 


1. Complainant is an individual, Bernard Clyde Flint, trading 
in the name of Cherry River Fruit and Produce, whose post office 
address is 104014 Grant Street, Charleston, West Virginia. 


2. Respondent is a partnership composed of David G. Corey 
and Philip G. Corey, trading in the name of Corey Brothers, whose 
post office address is Arcade Building, Charleston, West Virginia. 
At the time of the transaction involved herein, respondent was li- 
censed under the act. 


8. On or about September 13, 1951, in the course of interstate 
commerce, the parties entered into an oral contract for the sale 
by complainant to respondent of 110 bushels of peaches, at an 
agreed price of $4.75 per bushel (or $522.50), delivered at Charles- 
ton, West Virginia. Prior to the sale, the peaches which were the 
subject thereof were inspected by David Corey. After the contract 
was made, David Corey removed 10 bushels of the peaches from 
complainant’s truck and took them to responent’s retail store. The 
remaining 100 bushels of peaches were delivered by complainant, 
in accordance with contract requirements, to Philip Corey at re- 
spondent’s warehouse. 


4. Respondent has paid complainant only $253.25 of the orig- 
inal purchase price, leaving an unpaid balance of $269.25. 


5. Formal complaint was filed on February 18, 1952, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant contends herein that it sold the peaches in con- 
troversy to respondent after inspection. Respondent’s position 
seems to be that it first rejected the peaches tendered by com- 
plainant pursuant to the sales contract, and later accepted them . 
pursuant to a consignment agreement entered into by the parties 
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and has fully accounted and made payment to complainant accord- 
ingly. Complainant denies that it entered into a consignment 
agreement with respondent. It is clear that respondent received 
and sold the peaches. The only question is the nature of its con- 
tract with complainant. 

Considering first whether respondent inspected the peaches and 
there came into existence a binding sales contract, it is undisputed 
that complainant personally trucked a load of U.S. No. 1, 3 inch, 
J. H. Hale peaches from Stewartstown, Pennsylvania to the Pat- 
rick Street Market in Charleston, West Virginia, arriving at des- 
tination at about 4:30 p.m. Thursday, September 13, 1951. Prior 
to complainant’s arrival in Charleston complainant had arranged 
to sell approximately one-half the shipment to M. Haddad & Son 
of Charleston, West Virginia. Immediately prior to, or contem- 
poraneously with, the sale and delivery of the Haddad peaches, 
the alleged sale upon which complainant bases its claim took place. 
It appears from the record that there was a shortage of good 
peaches in Charleston at the time of complainant’s arrival with 
the shipment. In a discussion among Frank Haddad, David G. 
(“Dick”) Corey and complainant, it was agreed that Haddad 
should purchase all the peaches in the shipment except 110 bush- 
els, these to be purchased by respondent. Complainant testified 
that, after this discussion, David Corey inspected the peaches 
on complainant’s truck and removed about 10 bushels thereof. 
Complainant was instructed to deliver respondent’s remaining 
100 bushels of peaches to respondent’s warehouse. At the hearing 
David Corey admitted that he agreed to purchase the 110 bushels 
of peaches in controversy “if they were good.” This witness tes- 
tified that he inspected “‘about two bushels” of the peaches on 
complainant’s truck, and admitted that he had an opportunity to 
inspect as many of the peaches as he wished. David Corey’s fur- 
ther testimony is to the effect that he removed 10 bushels of peach- 
es from complainant’s truck, taking them to respondent’s retail 
store, and instructed complainant to deliver the remaining 100 
bushels to respondent’s warehouse. Some 25 minutes thereafter 
he returned to complainant at his truck and complained about the 
quality of the peaches. Elsewhere in his testimony, David Corey 
stated that he “turned the peaches down to Mr. Flint.” Subse- 
quently he notified his brother, Philip Corey, not to accept the 
remaining 100 bushels of peaches. 

From the testimony it is clear that David Corey had authority 
to make purchases of peaches for the partnership. Also, the par- 
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ties are satisfied that there was no difference in quality between 
the peaches delivered to Haddad and those delivered to respondent. 
With respect to the question whether there was a sale after in- 
spection entered into by complainant and David G. Corey on behalf 
of respondent partnership, we conclude that such agreement was 
entered into. Respondent’s only defense is that he did not inspect 
all the peaches on complainant’s truck and that, as testified by 
David Corey, he had a right to “cancel them” [after taking 10 
bushels of the peaches to his retail store] and after he saw they 
were bad. We think this defense avails respondent nothing. This 
was not a sale by description. The object of the sale was in the 
presence of the parties. It is clear that the purchase was based 
solely upon David Corey’s judgment as to the condition of the 
peaches, and that he had an opportunity for a full and complete 
inspection of the peaches. Under such circumstances, the rule of 
caveat emptor applies. The buyer is bound by his inspection and 
cannot complain of defects evident a short time after the sale. 
| 0. B. Chance v. City Produce Company, 7 A.D. 549; Palmer C. 
Mendelson Co. v. Barnett-Gerstein Company, 7 A.D. 1098. 
Considering next respondent’s contention that the peaches here- 
» in were left by complainant pursuant to a consignment agreement 
| between the parties, it is not clear from the record just when the 
_ alleged consignment agreement is supposed to have come into ex- 
' istence. Presumably, if there were such agreement, it resulted 
' from an agreed modification of the sales contract and superseded 
' the sales contract. At one place in his testimony, David Corey 
| stated that he told complainant the only way he would handle the 
| peaches was on consignment. Apparently, this was when David 
' Corey returned to complainant’s truck and complained about the 
| quality of the peaches. David Corey did not testify that complain- 
ant agreed with him to leave the peaches on consignment. Instead, 
» according to this witness, his brother Philip Corey, later told him 
' over the telephone that at the time of unloading the 100 bushels 
| of peaches at the warehouse complainant “said for us to take them 
on consignment.” Philip Corey’s testimony is to the effect that he 
inspected the 100 bushels of peaches delivered at the warehouse. 
| He stated to complainant that he would handle them for com- 
plainant’s account, and that complainant said “okey.” Complain- 
' ant denied unequivocally that he agreed to leave the peaches on 
consignment. Complainant’s testimony is to the effect that when 
he arrived at respondent’s warehouse with the 100 bushels of 
peaches, Philip Corey met the truck, looked at the peaches, and 
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said that he did not like them. There were several bruised peaches 


on top. Complainant thereupon stated “If you need a bushel or & 


two or three to plug with, go ahead.” Whereupon Philip Corey got 
onto the truck and opened practically every basket and stated that 
that was the kind of merchandise he wanted. Complainant testi- 
fied further that he returned to Richwood, West Virginia, his home 


at that time, that night and the next day Philip Corey called and 


said the peaches had “blowed up,” and inquired what he should 
do about it. Complainant testified that he advised respondent to 


sell them because he thought the peaches belonged to respondent, | 

Documentary evidence in this proceeding is of some help in 7 
resolving the conflict in the testimony of the parties. Complain- F 
ant’s testimony is undisputed that at the time of delivering the — 
peaches to respondent’s warehouse, complainant gave Philip Corey [ 


a bill, on complainant’s invoice form, showing the sale to respond- 


ent of 110 bushels of peaches at $4.75 per bushel or a total pur- [ 
chase price of $522.50. A copy of such invoice is in the record. | 
There is no evidence that respondent at any time objected to the | 
invoice. Approximately one week after the transaction in contro- 


versy, respondent mailed its account sales to complainant showing 


the disposition of the 110 bushels of peaches. At the same time re- | 


spondent mailed complainant its check for $253.25. Complainant 


first returned the check to respondent with the statement that he | 
would not accept it. Respondent mailed the check back to com- | 
plainant and, upon the advice of counsel, complainant then cashed [ 
the check. Shortly thereafter complainant filed his informal com- | 


plaint. 
Of the documentary evidence we think complainant’s invoice 


showing a sale to respondent, and to which no objection was taken, | 
is most persuasive to show what the parties believed the final [ 
status of the transaction to be on September 13, 1951. Whereas, [ 
respondent may have wished to settle on a consignment basis, the | 


evidence indicates to us that at no time did complainant consent 
to enter into such agreement. We conclude that respondent has 


failed to prove by a preponderance of the evidence that the parties f 


entered into the consignment agreement alleged. 

One other point merits discussion. There is some indication in 
the record that the entire shipment of peaches may have first been 
sold by complainant to M. Haddad & Son, and by that concern sold 


in turn to respondent. However, exhibit 6 attached to the investi- 


gation report contains a statement signed by Frank Haddad to the 


effect that this concern acted as an agent in selling the peaches 
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to respondent. It appears from the testimony that complainant 
paid M. Haddad & Son what amounted to a commission of 50¢ 
per bushel on the 110 bushels of peaches in controversy, through 
a reduction in complainant’s invoice on the peaches sold by com- 
plainant to this concern, Any remaining doubt on the point is dis- 
pelled by Philip Corey’s statement toward the close of the hear- 
ing that “I made the deal with Mr. Flint after he came down here 
and I found they were his peaches.” Accordingly, we conclude that 
complainant is the real party in interest in this proceeding. 

The record shows respondent has paid $253.25 of the original 
purchase price of $522.50. This leaves a balance due of $269.25, 
representing complainant’s damages herein. 

In conclusion, respondent’s failure to pay promptly the full pur- 
chase price is a violation of section 2 of the act for which repara- 
tion, with interest, should be awarded complainant. The facts and 
circumstances as set forth herein should be published. 


ORDER 
Within 30 days from the date hereof, respondent shall pay to 


complainant, as reparation, $269.25, plus interest thereon at the 
rate of 5 percent per annum from October 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3294) 


LEO YOUNG, INC. v. MORRIS TABENKEN. PACA Doc. No. 5822. De- 
cided October 9, 1952. 


Failure of Seller to Pay Allowance — Default 


Where it is alleged that complainant purchased a carload of potatoes from 
respondent and that subsequent to delivery of the produce the respondent 
agreed to make an allowance upon the payment by complainant of freight 
and transportation charges, that complainant paid the charges and ac- 
cepted the potatoes, but respondent failed to pay complainant the allow- 
ance agreed upon, and where respondent failed to file an answer, held, 
his failure to answer constitutes an admission of the facts alleged in the 
complaint, and his failure to pay the allowance, less an overallowance 
by respondent on transportation charges, is a violation of section 2 of 
the act for which reparation, with interest, should be awarded complain- 
ant. 
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Leo Young, Inc. of Boston, Massachusetts complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed March 28, 1952 and formal com- 
plaint was filed July 21, 1952. Complainant seeks to recover $94.20 
which is alleged to be an unpaid allowance due in connection with 
a carload of potatoes purchased in September 1951 from respond- 
ent. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon the com- 
plainant August 22, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Leo Young, Inc., is a corporation, whose ad- 
dress is 33-34 Boston & Main Produce Market, Boston, Massachu- 
setts. 


2. Respondent is an individual, Morris Tabenken, whose ad- 
dress is 109 Pickering Square, Bangor, Maine. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


8. On or about September 22, 1951, in the course of interstate 
commerce and by contract in writing, the complainant agreed to 
purchase and the respondent to sell a carload of U.S. No. 1, size 
A, 2 inch minimum potatoes packed in 15-lb. paper bags at the 
agreed price of 34¢ per bag, delivered, complainant to draft re- 
spondent for the price, less freight. 


4. On September 22, 1951 respondent shipped from Houlton, 
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Maine, in interstate commerce, to complainant at Charlestown, 
Massachusetts, 2355 15-lb. sacks of potatoes in car C.P. 284791. 


5. The potatoes loaded in car C.P. 284791 were officially in- 
spected at Houlton, Maine on September 20 and 21, 1951 and cer- 
tified as grading U.S. No. 1, size A, 2 inch minimum, with 4% 
external grade defects and less than 14 of 1% Soft Rot. 


6. The potatoes arrived at Charlestown, Massachusetts Sep- 
tember 25, 1951 and, after inspection, complainant complained to 
respondent that there was a mixture of brands, with many sacks 
burst because of blight, frost and old dried out paper bags. Re- 
spondent requested complainant to pay the draft and promised to 
reimburse complainant at the rate of 4¢ per sack, or $94.20. 


7. Complainant paid respondent’s draft in the amount of 
$632.85 and transportation charges of $159.96, total $792.81, 
which is $7.89 less than the agreed delivered price. The discrep- 
ancy is due to the fact that respondent allowed transportation 
charges of $167.95 whereas these charges, including tax, amount- 
ed to $159.96. 


8. Respondent has failed and refused to pay complainant the 


allowance of $94.20 agreed upon, less the over-allowance of $7.89. 


if 9. Informal complaint was filed March 28, 1952 which is with- 
in nine months from the date on which the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to reimburse complainant in the amount 
of $94.20 agreed upon, less $7.89 difference in transportation 
charges, or $86.31, is a violation of section 2 of the Act. Complain- 
ant should be awarded reparation in the amount of $86.31, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent, Morris 
Tabenken, shall pay to complainant, Leo Young, Inc., as repara- 
tion, $86.31, with interest thereon at the rate of 5 percent per 
annum from October 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3295) 


EASTERN BROKERAGE Co. v. DOUAIHY & HAZZOURI CO. AND/OR A. 
J. HAZZOURI & BRO. CO. AND HAZELTON BANANA Co. PACA Doc. 
No. 5555. Decided October 15, 1952. 


Failure to Pay Purchase Price 


Where complainant alleged that respondent purchased a truckload of ba- 
nanas but failed to pay the purchase price and the latter denied the 
purchase, held, that the documentary evidence supports complainant’s 
claim and, therefore, complainant should be awarded reparation in the 
amount of the purchase price. 


. Arthur Slavin, of New York, New York, for complainant. Mr. J. Julius 
Levy, of Scranton, Pennsylvania, for respondents Douaihy & Hazzouri 
Co. and/or A. J. Hazzouri & Bro. Co. Hazelton Banana Company, of Ha- 
zelton, Pennsylvania, respondent, pro se. Mr. E. D. Mulville, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The informal complaint was filed October 27, 1950, and the formal 
complaint was filed April 25, 1951. Complainant alleged that on 
or about September 13, 1950, it sold and delivered a truckload of 
bananas to respondent Douaihy & Hazzouri Co. which firm 
changed its name on about October 10, 1950, to A. J. Hazzouri 
& Bro. Co.; that an invoice for the purchase price of $359.20 was 
sent to Douaihy & Hazzouri Co. which requested that another in- 
voice be mailed to Hazelton Banana Company; and that the latter 
respondent sent complainant a check for the purchase price but 
subsequently stopped payment. Complainant requested that an 
award of reparation in the amount of $359.20 be issued against 
the respondents either jointly, severally or in the alternative. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant’s attorney on June 7, 1951. A copy of the formal complaint 
and a copy of the report of investigation were served upon re- 
spondents Douaihy & Hazzouri Co. and A. J. Hazzouri & Bro. on 
June 8, 1951, and upon respondent Hazelton Banana Co. on June 
9, 1951. 

On June 26, 1951, a single answer was filed by respondents 
Douaihy & Hazzouri Co. and A. J. Hazzouri & Bro. Co. denying 
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the alleged purchase of bananas from complainant. It is denied 
further that they accepted or saw the bananas, or that any amount 
was due from them to complainant, No answer was filed by Ha- 
zelton Banana Co. 

Since the amount involved in this proceeding does not exceed 
$500, the issues are determined under the shortened method of 
procedure provided by the rules of practice (7 CFR 47.20). Pur- 
suant to this procedure, complainant filed an opening statement 
consisting of two affidavits. A “Memorandum on Issues” was 
filed on behalf of respondents Douaihy & Hazzouri Co. and A. J. 
Hazzouri & Bro. Co. Complainant filed a statement of facts in 
reply. 


FINDINGS OF FACT 


1. Complainant Eastern Brokerage Company is a partnership 
composed of Louis Litowitz, Jules Litowitz, and Nathan Gross, 
whose address is 51 Harrison Street, New York, New York. 


2. Respondent Douaihy & Hazzouri Co. is a partnership com- 
posed of Said B. Douaihy, Abraham J. Hazzouri, and Alex Haz- 
zouri, whose address is 8 Lackawanna Avenue, Scranton, Penn- 
sylvania. At the time of the transaction involved herein this re- 
spondent was not licensed under the act, its license having expired 
on August 20, 1950. On October 10, 1950, a license was issued to 
the same three partners, trading as A. J. Hazzouri & Brother Com- 
pany, upon the payment of arrearage for the period between Au- 
gust 20 and October 10, 1950. 

8. Respondent, Hazelton Banana Co., is an individual, David 
Soma, whose address is Hazelton, Pennsylvania. At the time of 
the transaction involved herein, this respondent was licensed un- 
der the act. 

4. On or about September 13, 1950, in the course of interstate 
commerce, complainant contracted to sell’: Douaihy & Hazzouri 
Co. a truckload of bananas at $4 per 100 pounds f.o.b. New York, 
this respondent to send a truck to pick up the load on September 
14, 1950. 

5. On or about September 14, 1950, complainant delivered to 
Douaihy & Hazzouri Co. at New York 170 stems of bananas, 
weighing 8,980 pounds. 

6. On or about September 15, 1950, complainant forwarded an 
invoice for $359.20 to Douaihy & Hazzouri Co. Upon receipt of 
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this invoice, Douaihy & Hazzouri Co. called complainant on the 
telephone and requested that an invoice for the price be sent to 
Hazelton Banana Co. Complainant sent this invoice on or about 
September 18, 1950, and on or about September 21, 1950, com- 
plainant received a check for $359.20 from Hazelton Banana Co. 
Payment on this check was subsequently stopped. 

7. Although complainant has repeatedly demanded payment 
from each of the respondents, no part of the purchase price has 
been paid. 

8. The formal complaint was filed April 25, 1951, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The position of complainant as set forth in the opening state- 
ment of facts is that respondent Douaihy & Hazzouri Co. was the 
purchaser of the truckload of bananas and that Hazelton Banana 
Co. might have been the undisclosed principal of Douaihy & Haz- 
zouri Co. The latter respondent denied that it purchased the ba- 


nanas. 
On behalf of complainant, Louis Litowitz stated under oath 
that on September 13, 1950, he telephoned Said B. Douaihy and 
offered to sell bananas at $4 per 100 pounds, and that Douaihy 
agreed to purchase 170 stems at this price with delivery to be 
made at the pier in New York the following day. Litowitz stated 
further that on September 14, 1950, a truck driver appeared stat- 
ing he came to pick up a load of bananas for “Douaihy”, and that 
complainant delivered to the truck 170 stems, weighing 8,980 
pounds. Various exhibits were submitted by complainant to sup- 
port its position. One is a copy of an invoice for $359.20 which is 
dated September 14, 1950, and addressed to “Douaihy & Haz- 
zouri’”. Litowitz stated that the original invoice was sent to Douai- 
hy & Hazzouri Co. The second exhibit is the weight report of the 
Premium Coal Co. Inc., dated September 14, 1950, which shows 
the gross, tare, and net weight of the load of bananas and con- 
tains the words “Deliver to D&H.” According to Litowitz, when 
he received the weight report he wrote the quoted words thereon 
to show the name of the purchaser. The third exhibit is a copy of 
a tally sheet, prepared in the course of business by one of the 
clerks of Bull Steamship Lines, setting forth that 170 stems of 
bananas, weighing 8,980 pounds, were delivered to “Douaihy”. 
Litowitz stated that the truck driver must have claimed the ba- 
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nanas for “Douaihy”, since he, Litowitz, was not present at the 
time and the clerk would have no other source of information as 
to the purchaser or receiver. 

Said B. Douaihy denied under oath that he agreed to purchase 
bananas from complainant. His statement is as follows: 

“,. .. on or about the 13th day of September 1950, the com- 
plainants telephoned Said B. Douaihy, the deponent herein, 
from New York to Scranton, and told him that they had a 
large amount of bananas which they were unable to dispose 
of and asked the respondents to take some of them. The de- 
ponent immediately said that they were not in the market 
for bananas. He was then requested by the complainants to 
see if he could not get someone who would be willing to take 
some of their load at the stated price. Deponent said he would 
be willing to telephone the complainants request to the Ha- 
zelton Banana Company if that was agreeable. He was told 
this would be splendid and to have him come for the load 
promptly. Pursuant to this request, he called David Soma, 
doing business as the Hazelton Banana Company, and told 
him of the request made by the complainants. David Soma 
said he would take a load of bananas from the complainants 
if they were of the high quality complainants’ price war- 
ranted.” 

Said B. Douaihy stated further that, on information and belief, 
Hazelton Banana Co. sent a truck for the bananas; that the driver 
asked for the load ordered by Hazelton Banana Co.; and that the 
bananas were loaded on the truck and shipped to Hazelton, Penn- 
sylvania. The witness also stated that after he received complain- 
ant’s invoice he called Litowitz and said he well knew Hazelton 
Banana Co. had purchased the bananas, not Douaihy & Hazzouri 
Co., whereupon Litowitz told him to forget the invoice and a new 
invoice would be sent to Hazelton Banana Co. According to Lito- 
witz, Douaihy told him to mail an invoice to Hazelton Banana Co. 
who would sent a check for the purchase price direct to complain- 
ant. Litowitz denied that he ever heard of Hazelton Banana Co. 
prior to this telephone conversation and denied that he told Douai- 
hy to forget the invoice. 

The testimony of Litowitz and Douaihy is in direct conflict with 
respect to what was said in their telephone conversation of Sep- 
tember 13, 1950. The fact that Litowitz sent the original invoice 
to Douaihy & Hazzouri Co. and also wrote the words “Deliver to 
D&H” on the weight report, both of which were done before any 
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controversy arose, lends considerable weight to the testimony of 
Litowitz that Said B. Douaihy agreed to purchase the bananas. 
Certainly, Litowitz would not have sent this invoice if Douaihy 
had specifically stated in the telephone conversation that he could 
not use any bananas. The fact that Hazelton Banana Co. sent its 
check for the purchase price to complainant does not establish 
conclusively that the sale was to this respondent. Such action 
would be consistent as well with complainant’s contention that 
Hazelton Banana Co. was the undisclosed principal in the trans- 
action or was to pay under some other arrangement entered into 
by the respondents. It is concluded that on September 13, 1950, 
Douaihy & Hazzouri Co. contracted to purchase the load of ba- 
nanas from complainant. 

Since it has been concluded that Douaihy & Hazzouri Co. con- 
tracted to purchase the bananas it is reasonable to assume that 
this respondent authorized the truck driver to receive the load of 
bananas from complainant. It is immaterial whether Hazelton 
Banana Co. was the owner of the truck or whether the bananas 
were ultimately transported to Hazelton, Pennsylvania. It is con- 
cluded that the load of bananas was received at New York by 
Douaihy & Hazzouri Co. 

The failure of respondent, Douaihy & Hazzouri Co., and its 
successor A. J. Hazzouri & Bro. Co. to pay complainant the pur- 
chase price of the bananas was in violation of section 2 of the act. 
Reparation should be awarded complainant in the amount of 
$359.20, with interest. Complainant has failed to establish that 
respondent Hazelton Banana Co. was the undisclosed purchaser 
of the bananas and, therefore, the complaint as to this respondent 
should be dismissed. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondents 
Douaihy & Hazzouri Co. and/or A. J. Hazzouri & Bro. Co. shall 
pay to complainant, as reparation, $359.20, with interest thereon 
at the rate of 5 percent per annum from October 1, 1950, until 
paid. 

The complaint as to respondent Hazelton Banana Co. is dis- 


missed. 
The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 
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FRANK KENWORTHY COMPANY v. CECIL RAMSEY AND/OR SAM 
PETRO TOMATO COMPANY. PACA Doc. No. 5814. Decided Octo- 
ber 15, 1952. 







Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold and delivered to respondents two 
carloads of tomatoes, and that the produce was received and accepted 
by the latter without complaint, but no part of the purchase price has 
been paid, and where neither respondent filed an answer, held, respond- 
ents’ failure to answer constitutes an admission of the facts alleged in 
the complaint and a waiver of oral hearing, and their failure to pay the 

purchase price is a violation of section 2 of the act for which reparation, 

with interest, should be awarded complainant. 















Mr. Warren S. Earhart, of Kansas City, Missouri, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 





PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed April 21, 1952. Formal complaint 
was filed June 27, 1952. Complainant seeks an award of repara- 
tion in the amount of the purchase prices of two cars of tomatoes 
(PFE 75999 and PFE 47228) sold and delivered to respondents 
in March 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant’s attorney on August 4, 1952. Copies of the report of investi- 
gation and the complaint were served upon respondent Sam Petro 
Tomato Company on August 4, 1952, and upon respondent Cecil 
Ramsey on August 6, 1952. 

At the time of service of the formal complaint, each respondent 
was notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Neither respondent has filed an 
answer. The issuance of an order is, therefore, authorized with- 


out further proceedings. 
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FINDINGS OF FACT 


1. Complainant is an individual, Frank L. Kenworthy, doing 
business as Frank Kenworthy Company, whose address is 305 
Produce Exchange Building, Kansas City, Missouri. 


2. Respondent, Cecil Ramsey, is an individual whose address 
is Post Office Box 864, Wharton, Texas. This respondent was not 
licensed under the Act at the time of these transactions, but was 
subject to license and subsequently paid arrearage to cover his 
operations without license. 


3. Respondent, Sam Petro, is an individual doing business as 
Sam Petro Tomato Company, whose address is 601 Preston Ave- 
nue, Houston, Texas. At the time of the transactions involved here- 
in, this respondent was licensed under the Act. 


4. On or about March 24, 1952, in the course of interstate 
commerce, complainant sold to respondents two cars of Mexican 
tomatoes then on track at Kansas City, Missouri, car PFE 47228, 
780 lugs, 85% U.S. One at time of crossing, at $2.25 per lug 
f.o.b., plus 5 cents per lug crossing charges and duty charges of 
$584.99, making a total of $2,378.99, and car PFE 75999, Lys 
and Manola brands, 80% and 88% U.S. One quality, respectively, 
229 lugs at $2.50 f.o.b. and 551 lugs at $2.25 f.o.b., plus 5 cents 
per lug crossing charges and duty charges of $579.80, making a 
total of $2,431.05. 

5. The two shipments of tomatoes, which met the specifications 
of the foregoing contract, were diverted and delivered to respond- 
ents at Houston, Texas. Upon arrival respondents accepted the 
tomatoes and made no timely complaint with respect thereto. 

6. The total purchase price of the two shipments is $4,810.04. 
Respondents have not paid to complainant any part of this 
amount. 

7. Formal complaint was filed June 27, 1952, which was with- 
in 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondents to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondents’ failure to pay for the two shipments of tomatoes 
is in violation of section 2 of the act. Complainant should be 
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awarded reparation in the amount of $4,810.04, with interest, and 
the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondents shall 
pay to complainant, as reparation, $4,810.04, with interest there- 
on at the rate of 5 percent per annum from April 1, 1952, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3297) 


OCEANO PACKING COMPANY v. GALLINI PRODUCE COMPANY. PACA 
Doc. No. 5819. Decided October 15, 1952. 


Failure to Pay Purchase Price and Protest Fee — Default 


Where it is alleged that complainant sold and delivered two truckloads of 
vegetables to respondent, and the produce was accepted by the latter 
without complaint, and issued its check to complainant for the pur- 
chase price of only one of the shipments, but the check was returned 
by the bank unpaid, with a protest fee, and where respondent failed to 
file an answer, held, its failure to answer constitutes an admission of 
the facts alleged in the complaint and a waiver of oral hearing, and its 
failure to pay promptly the purchase price, plus the protest fee, is a 
violation of section 2 of the act for which reparation, with interest should 
be awarded complainant. 


Oceano Packing Co., of Oceano, California, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on April 29, 1952. Formal complaint 
was filed June 26, 1952. Complainant seeks an award of repara- 
tion in the amount of the purchase prices of two truckloads of 
vegetables sold and delivered to respondent in September and 
November 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served by registered 
mail upon complainant on August 4, 1952. A copy of the report 





1022 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 11 A.D. 1021 


of investigation and a copy of the formal complaint were served 
by registered mail upon respondent on August 4, 1952, 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Oceano Packing Company, is a corporation 
whose address is Post Office Box 182, Oceano, California. 


2. Respondent is an individual, Louis D. Gallini, doing bus- 
iness as Gallini Produce Company, whose address is 2025 Cadiz 
Street, Dallas, Texas. At the time of the transactions involved 
herein, respondent was licensed under the Act. 


8. In the course of interstate commerce, and by oral contracts, 
complainant sold to respondent the following lots of vegetables: 


(a) On September 20, 1951, 120 crates of green beans at $6.50 

per crate f.o.b., total $780; and 

(b) On November 3, 1951, 100 crates of celery at $2.25 per 

crate f.o.b., and 90 crates of carrots at $5.00 per crate 
f.o.b., plus topice $13.34, total $688.34. 

4. Two lots of vegetables meeting the specifications of the fore- 
going contracts were shipped from Oceano and Santa Maria, Calif- 
fornia, in interstate commerce, and delivered to respondent at 
Dallas, Texas, in trucks hired by respondent. Upon arrival re- 
spondent accepted the vegetables and made no complaint with re- 
spect thereto. Respondent issued a check payable to complainant 
for $688.34, in payment for the shipment of November 3, 1951, 
but this check was returned to complainant unpaid by the bank 
upon which it was drawn with protest fees of $2.12. 

5. The total purchase price of the two lots of vegetables was 
$1,468.34 to which should be added the protest fee of $2.12 mak- 
ing a total of $1,470.46 due complainant, Respondent has not paid 
to complainant any part of this amount. 

6. Informal complaint was filed April 29, 1952, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the prices for the two 
lots of vegetables is in violation of section 2 of the Act. Complain- 
ant should be awarded reparation in the amount of $1,468.34, plus 
the protest fee of $2.12, or $1,470.46, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,470.46, with interest thereon 
at the rate of 5 percent per annum from December 1, 1951, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3298) 


GARIBALDI & CUNEO v. ERNEST E. FADLER COMPANY. PACA Doc. 
No. 5406. Decided October 16, 1952. 


Petition for Reconsideration and Rehearing Dismissed 
for Failure to Show Error 


Where the prior order is supported by the evidence of record and by applic- 
able principles of law, respondent’s petition for reconsideration and re- 
hearing is dismissed without service thereof upon complainant. 


Mr. Warren S. Earhart, of Kansas City, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING RESPONDENT’S PETITION 
FOR RECONSIDERATION AND REHEARING 
In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on September 23, 1952, awarding reparation 
to complainant against respondent. A copy of the order was served 
upon counsel for respondent by registered mail on September 25, 
1952. On October 3, 1952, and within the time required by the 
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rules of practice, respondent filed its petition for reconsideration 
and rehearing of the order of September 23, 1952. 

All of respondent’s allegations of error pertain to issues which 
were considered and discussed in our previous order. In our opin- 
ion the order of September 23, 1952, is supported by the evidence 
of record and by applicable principles of law. Accordingly, re- 
spondent’s petition is hereby dismissed without service thereof 
upon complainant. The reparation awarded in our order of Sep- 
tember 23, 1952 shall be paid within 30 days from the date hereof. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3299) 


MARTIN SWEET POTATO COMPANY v. NATHAN GORDON. PACA 
Doc. No. 5823. Decided October 16, 1952. 


Failure to Remit Balance of Proceeds from Consignment 
Sales — Default 


Where it is alleged that complainant shipped two carloads of sweet potatoes 
to respondent for sale for the account of complainant, and respondent 
accepted the shipments and rendered an accounting thereon, but has 
failed to remit the entire amount of proceeds from sale of the produce, 
and where respondent failed to file an answer, held, that his failure to 
answer constitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and his failure to remit the balance of the 
proceeds of sale constitutes a violation of section 2 of the act for which 
reparation, with interest, should be awarded complainant. 


Martin Sweet Potato Company, of Martin, Tennessee, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed orally on August 25, 1950. Papers 
in support of the oral complaint were received September 1, 1950. 
Formal complaint was filed September 13, 1951. Complainant 
seeks an award of reparation in the amount of the alleged unpaid 
balance of the net proceeds realized from the resale of two car- 
loads of sweet potatoes consigned to respondent in June 1950 to 
be handled for and on behalf of complainant. 
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A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served by registered 
mail upon complainant on August 22, 1952. A copy of the report of 
investigation and a copy of the formal complaint were served by 
registered mail upon the respondent on August 20, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Jack Thompson Vincent, do- 
ing business as Martin Sweet Potato Company, whose address is 
125 Church Street, Martin, Tennessee. 


2. Respondent is an individual, Nathan Gordon, whose address 
is Fifth and Neal Streets, N. E., Washington, D. C. At the time 
of the transactions involved herein, respondent was licensed under 
the Act. 


3. In the course of interstate commerce, complainant con- 
signed to respondent to be sold for complainant’s account, the fol- 
lowing two lots of sweet potatoes: 

(a) On June 5, 1950, 500 crates of No. One and 75 crates of 

Jumbo sweet potatoes in car URTX 4545; and 


(b) On June 21, 1950, 475 crates of No. One and 100 crates 
of Jumbo sweet potatoes in car NWX 2624. 


4. The two carloads of sweet potatoes were shipped from Mar- 
tin, Tennessee, in interstate commerce, to respondent at Washing- 
ton, D. C. Upon arrival at destination, respondent accepted the 
sweet potatoes, sold them for the account of complainant, and ren- 
dered account sales on each shipment. 

5. Respondent realized net proceeds of $932.83 on car URTX 
4545 and on car NWX 2624 net proceeds of $708.10, making total 
net proceeds of $1,640.93. Respondent has paid $440.93 to com- 
plainant, leaving due and owing complainant the sum of $1200. 


6. Informal complaint was filed September 1, 1950, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 

plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 
-» Respondent’s failure to pay promptly the full amount of the 
net proceeds realized from the sale of the two carloads of sweet 
potatoes is in violation of section 2 of the Act. Complainant should 
be awarded reparation in the amount of $1,200, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,200, with interest thereon at 
the rate of 5 percent per annum from July 1, 1950, until paid. 

‘The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3800) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. ECONOMY WHOLESALE 
GROCERY Co., INC. PACA Doc. No. 5477. Decided October 16, 
. 1952. 


Dismissal of Petition for Reconsideration for Failure 
to Show Error 


Respondent’s petition for reconsideration dismissed where the previous order 
is supported by evidence of record and by applicable principles of law. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. J. W. 
Nelson, of Messrs. Nelson & Campbell, of Altoona, Pennsylvania, for re- 
spondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on August 20, 1952, awarding reparation to 
complainant against respondent. A copy of the order was served 
by registered mail upon respondent on August 21, 1952. Within 
the time allowed for such purpose by the rules of practice, re- 
spondent filed a petition for reconsideration. 
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The issues which respondent requests that we reconsider were 
discussed at length in our previous order. In our opinion the order 
of August 20, 1952 is supported by the evidence of record and by 
applicable principles of law. Accordingly, respondent’s petition 
is hereby dismissed without prior service thereof upon complain- 
ant. The reparation awarded in our previous order shall be paid 
within 30 days from the date hereof. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3301) 


PACA Doc. No. 5564. Decided October 16, 1952. 


Dismissal — Settlement between Parties 


Where the Department has been advised by complainant’s attorney that re- 
spondent has paid the claim in full, the complaint is dismissed. 


Mr. Louis C. Chappell, of Messrs. Monroe & Chappell, of South Haven, Mich- 


igan, for complainant. Respondent pro se. Mr. Gilbert A. Horn, Presid- 
ing Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
brought by the * * * to recover a balance of $4,784.40 al- 
leged to be due from the * * * in connection with the sale 
and delivery of 108,224 pounds of cultivated blueberries to re- 
spondent. Complaint was filed on March 20, 1951. A copy of the 
complaint and a copy of the report of investigation prepared by 
the Regulatory Division, Fruit and Vegetable Branch, were served 
on respondent by registered mail on June 26, 1951. Complainant 
also was served with a copy of the report of investigation. An 
answer was filed on July 18, 1951, and a supplementary answer 
was filed on November 8, 1951, in which respondent denied owing 
complainant any sum of money as the result of the transaction 
described in the complaint. 

The case was set for oral hearing on March 12. 1952, at * * *, 
Michigan, and was postponed untii April 15, 1952 at the request 
of the parties to give them an opportunity to work out an amicable 
settlement of the controversy. On April 12, 1952, the presiding 
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officer was advised by complainant’s attorney that respondent had 
paid the claim in full. Accordingly, the complaint is hereby dis- 
missed. 

Copies of this order shall be served on the parties. 


(No. 3302) 


MANNY COHEN COMPANY v. FELIX RHYMES, INC. PACA Doc. No. 
5319. Decided October 17, 1952. 


Dismissal of Petition for Reconsideration and Reopening 
for Failure to Show Error 


Petition for reconsideration will be dismissed where the previous order is 
supported by the evidence of record and by the applicable principles of 
law, and petition for reopening pursuant to Section 47.24(b) of the 
Rules of Practice will be denied where complainant has not shown that 
its evidence is not merely cumulative and has not set forth a good rea- 
son why such evidence was not adduced at the hearing. 


Mr. David Siskind, of New York, New York, for complainant. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING COMPLAINANT’S PETITION FOR RECONSIDERA- 
TION AND DENYING COMPLAINANT’S PETITION FOR REOPENING 
In this reparation proceeding under the Perishable Agricul- 

tural Commodities Act, 1930, as amended, complainant sought 
reparation in connection with its shipments to respondent of 17 
carloads of bananas. Subsequent to the hearing held in this case, 
respondent issued its check to complainant in payment of the 
amount claimed, plus interest, in connection with 4 of the car- 
loads of bananas. Thereafter, on March 24, 1952, we issued our 
order awarding reparation, plus interest, to complainant against 
respondent in connection with 2 of the shipments still in dis- 
pute. As to the 11 remaining shipments in controversy, it was 
concluded that complainant had failed to prove that the contracts 
in question provided for any definite price and that respondent, 
accordingly, was liable for the reasonable value of the bananas 
delivered; but that we were unable to determine from the record 
what constitutes the reasonable market value of the bananas de- 
livered. We held that complainant had failed to prove that it sus- 
tained any damages as to the 11 shipments involved. 


Pursuant to the request of counsel for complainant, time for 
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filing a petition for reconsideration was extended to April 17, 1952, 
and the order of March 24, 1952 was stayed by order dated April 
9, 1952 pending the issuance of another order herein. Within the 
time allowed complainant filed a petition for Reconsideration 
and/or Rehearing. The petition requests reconsideration of so 
much of the order as denies reparation to complainant in connec- 
tion with the 11 carloads of bananas or, in the alternative, a 
reopening of the hearing pursuant to Section 47.24(b) of the 
Rules of Practice for the purpose of taking further testimony as 
to the reasonable market value of these 11 shipments. A copy of 
complainant’s petition was served upon respondent, and on June 
2, 1952 respondent filed its brief in opposition thereto. 
Complainant’s first allegation of error is that the record con- 
tains an item of damage, not subject to speculation, which was 
overlooked in our decision of March 24, 1952. In this connection 
it is stated that the record shows that the transactions were on an 
f.o.b. Miami basis and that respondent was obligated to pay the 
freight from Miami to destination, whereas respondent has de- 
ducted the freight charges from proceeds remitted to complainant. 
We concluded in our earlier order that complainant failed to prove 
that the contracts in question provided for a price of $4.50 per 
cwt. f.o.b. Miami. We also concluded that respondent’s obligation 
was to pay the reasonable market value of the bananas delivered, 
but that we were unable to determine such value from the record. 
For us to say that complainant is entitled to reparation in the 
amount of the freight charges on the 11 shipments in question, 
we would have to say that the amounts paid by respondent fell 
short of meeting reasonable value by at least the amount of the 
freight. We have no basis for making such a finding. 
Complainant further contends that the record contains sufficient 
evidence upon which findings and conclusions as to the reason- 
able value of the bananas should be made. This issue was dis- 
cussed at length in our order of March 24, 1952, and it was con- 
cluded that it was impossible to determine from the record what 
constituted the reasonable market value of the bananas delivered. 
We think the order of March 24, 1952 is supported by the evi- 
dence of record and by applicable principles of law. Accordingly, 
complainant’s petition for reconsideration is hereby dismissed. 
Complainant requests reopening of the hearing to take further 
testimony orally, or by deposition, as to the reasonable market 
value of the fruit, should complainant’s petition for reconsidera- 
tion be denied. Section 47.24(b) of the Rules of Practice provides 





1080 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 11 A.D. 1030 


that every petition filed pursuant thereto shall show that such evi- 
dence is not merely cumulative, and shall set forth a good reason 
why such evidence was not adduced at the hearing. We are not 
convinced that complainant has satisfied these requirements of 
the rules. Accordingly, the petition to reopen is hereby denied. 

The reparation awarded in our-order of March 24, 1952 shall 
be paid within 30 days from the date hereof. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3303) 


ADAMS MARKETNG COMPANY v. NATHAN GORDON. PACA Doc. No. 
5833. Decided October 24, 1952. 


Failure to Pay Purchase Price—Default 


Where complainant sold and delivered two truckloads of potatoes to respond- 
ent, and the produce was accepted without complaint, but no part of 
the purchase price has been paid, and where respondent failed to file 
an answer, held, respondent’s failure to answer constitutes an admission 
of the facts alleged in the complaint and a waiver of oral hearing, and 
his failure to pay the purchase price is a violation of section 2 of the 
act for which reparation should be awarded complainant. 


Adams Marketing Co., of Hightstown, New Jersey, complainant, pro se. Mrs. 
Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed December 11, 1951. Formal com- 
plaint was filed May 23, 1952. Complainant seeks an award of 
reparation in the amount of the alleged purchase prices of two 
lots of potatoes sold and delivered to respondent in August 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch was served by registered 
mail upon the complainant on September 4, 1952. A copy of the 
report of investigation and a copy of the formal complaint were 
served by registered mail upon respondent on September 5, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
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within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an an- 
swer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant, Adams Marketing Company, is a partnership 
composed of Richard E. Adams and Emily C. Adams, whose ad- 
dress is 523 S. Main Street, Hightstown, New Jersey. 


2. Respondent is an individual, Nathan Gordon, whose address 
is 5th and Neal Streets, N.E., Washington, D. C. At the time of 
the transactions involved herein, respondent was licensed under 
the Act. 


3. In the course of interstate commerce and by oral contract, 
complainant sold to respondent the following two lots of potatoes 
on the dates and terms indicated: 


August 21, 1951, 900 10-lb. bags U.S. No. 1, Size A potatoes at 
$ .24 delivered $216 
420 50-lb. bags U.S. No. 1, Size A potatoes at 


$ .95 delivered $399 


$615 
Less trucking charges 90 


$525 
August 24, 1951, 600 10-lb. bags U.S. No. 1, Size A potatoes at 


$ .24 delivered $144 
480 50-lb. bags U.S. No. 1, Size A potatoes at 


$ .95 delivered $456 


$600 


4. Two lots of potatoes meeting the specifications of the fore- 
going contracts were shipped by truck from Hightstown, New 
Jersey in interstate commerce to respondent at Washington, 
D. C. Upon arrival at destination, respondent accepted the po- 
tatoes and made no complaint with reference thereto. 


5. The total purchase price of the 2 lots of potatoes is $1,125, 
no part of which has been paid by respondent to complainant. 

6. Formal complaint was filed May 23, 1952, which is within 
9 months after the causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the agreed prices for the 
two lots of potatoes is in violation of section 2 of the Act. Com- 
plainant should be awarded reparation in the amount of $1,125, 
with interest, and the facts should be published. 


ORDER 


_ Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,125, with interest thereon 
at the rate of 5 percent per annum from September 1, 1951, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3304) 


A. J. ELGGREN & SONS Co. v. J. A. Woop Co. PACA Doc. No. 5580. 
Decided October 24, 1952. 


Failure to Deliver in Accordance with Contract — Failure 

to Reject within Reasonable Time — Failure to Give Notice 

of Breach of Contract within Reasonable Time — Suitable 
Shipping Condition — Damages 


Where complainant alleged that it negotiated as broker the sale by respond- 
ent of two carloads of watermelons, that the buyer rejected the melons 
because of lack of suitable shipping condition, and that its loss is the 
difference between the contract prices paid by complainant to respond- 
ent and the net proceeds received from the sale of the rejected melons, 
but respondent alleged that complainant was the purchaser of the melons 
and that the melons were in suitable shipping condition, held, that com- 
plainant was the purchaser, not a broker, that it accepted the melons 
by failing to reject within a reasonable time, and is precluded from re- 
covery as to the first carload because notice of breach was not given 
within a reasonable time, and that since the other car was not in suit- 
able shipping condition it is entitled to damages for decayed melons. 


A. J. Elggren & Sons Co., of Salt Lake City, Utah, complainant, pro se. J. A. 
Wood Co., of Phoenix, Arizona, respondent, pro se. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed September 26, 1950, and formal com- 
plaint was filed June 13, 1951. It is alleged that on or about June 
24, 1950, complainant, as broker, negotiated the sale of two car- 
loads of watermelons by respondent to Hancock Fruit Co., Salt 
Lake City, Utah, and that the melons shipped by respondent 
pursuant to this contract were rejected by the buyer because of 
their poor condition. An award of reparation is requested for the 
difference between the contract price of the melons paid by com- 
plainant to respondent and the net amount received by complain- 
ant from the resale of the melons. 

A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, was served upon com- 
plainant on July 16, 1951. On the same day, a copy of the formal 
complaint and a copy of the report of investigation were served 
upon respondent. A supplemental report of investigation was 
served upon the parties on October 12, 1951. 

Respondent filed an answer to the formal complaint on August 
2, 1951, denying that complainant acted as broker on behalf of 
respondent in the transaction. Respondent alleged that the two 
carloads of melons were sold to complainant; that the melons were 
in satisfactory condition when shipped; and that the reported con- 
dition of the melons on arrival was probably due to mishandling 
by the carrier in transit. 

Although the amount claimed in this proceeding exceeded $500, 
neither party requested an oral hearing. The shortened method 
of procedure was followed as provided in section 47.20 of the rules 
of practice (7 CFR 47.20). Pursuant to this procedure, complain- 
ant requested that its verified complaint and attached exhibits be 
considered as its opening statement. Respondent was notified of 
this fact and was given 20 days to file an answering statement or 
to request that its verified answer be considered as its answering 
statement. No reply has been received from respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Albert J. Elg- 
gren, Albert L. Elggren, Marion T. March, William H. Elggren, 
and John Elggren, doing business as A. J. Elggren & Sons Co., 
whose address is 428 South West Temple Street, Salt Lake City, 


Utah. 
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2. Respondent, J. A. Wood Co., is a corporation whose ad:iress 
is P. O. Box 2142, Phoenix, Arizona. Respondent was license:: un- 
der the act at the time of the transaction involved herein. 


8. On or about June 22, 1950, respondent contracted tc .-ell 
and complainant contracted to purchase one carload of striped 
klondike type watermelons at $47.50 per ton and one carload of 
klondike type watermelons at $42.50 per ton, both prices f.o.b. 
Mobest, Arizona. 


4. Car SFRD 35700, containing a gross weight of 25,970 
pounds of striped klondike type melons, was shipped to complain- 
ant on June 22, 1950. Car SFRD 25639, containing a gross weight 
of 26,040 pounds of klondike melons, was shipped to complainant 
on June 23, 1950. Both carloads were inspected prior to shipment 
by inspectors of the Arizona Fruit and Vegetable Standardiza- 
tion Service. The inspectors found the melons were mature but 
not overripe, and were free from serious defects. 


5. On June 23, 1950, respondent sent complainant an invoice 
for car SFRD 35700 showing the purchase price as $604.46, based 
on a net weight of 25,451 pounds (the gross weight, less 2% 


shrinkage). On June 24, 1950, respondent sent complainant an in- 
voice for car SFRD 25639 showing the purchase price as $542.28, 
based on a net weight of 25,519 (the gross weight, less 2% shrink- 
age). Complainant received these invoices. 


6. Car SFRD 35700 arrived at Salt Lake City, Utah, at 7:40 
a.m. June 26, 1950. Complainant requested Federal inspection at 
12:15 p.m. June 27, 1950. The inspection, made at 4:00 p.m. the 
same day, was restricted to the melons in the upper layers in the 
ends of the car and the upper 3 layers of melons between door- 
ways. The melons were loaded 4 layers high. The inspection cer- 
tificate reads as follows: 

“Quality: Stock mature, mostly well, few fairly well shaped, 
clean, generally good characteristic color, flesh generally good 
red color. Grade defects of U.S. No. 1 average 5% consisting 
chiefly of misshapen and badly scarred stock. 

“Condition: Melons generally firm, fairly bright to bright 
appearance. Average 4% decay, chiefly Stem End Rot, mod- 
erate to advanced stages; in addition an average of 5% bro- 
ken and cracked melons. 

“Grade: Stock now fails to grade U.S. No. 1 only account 
decayed and broken melons.” 
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7. Car SFRD 25639 arrived at Salt Lake City, Utah, at 9:30 
p.m Pfune 27, 1950. Complainant requested Federal inspection at 
9:40 a.m. June 29, 1950. The inspection, made at 10:45 a.m., June 
29, 21950, was restricted to the upper layer of melons in the ends 
of the car and the upper 3 layers between doorways. The melons 
were loaded 4 and 5 layers high. This inspection certificate reads: 


“Quality: Stock generally mature, well formed and clean, 
rind generally good green color, flesh generally good red color 
and sweet. Grade defects affecting U.S. No. 1 are within tol- 
erance. 

“Condition: Melons mostly firm, fairly bright to bright ap- 
pearance. Average 18% decay in various stages, mostly ad- 
vanced. In addition an average of 5% cracked and broken 
melons. Decay is mostly Stem End Rot, some soured and fer- 
mented following cracking and breaking. 

“Grade: Now fails to grade U.S. No. 1 only account decay and 
broken melons.” 


- 8 On June 29, 1950, complainant wired respondent that the 
melons in car SFRD 25639 were broken, decayed and overripe on 
arrival; that acceptance of the carload was refused; and that it 
was willing to divert the carload or sell the melons for respond- 
ent’s account. Respondent replied denying any liability. Complain- 
ant did not notify respondent that the melons in car SFRD 35700 
were rejected or that it had any complaint as to such melons. 


9. On or about June 28, 1950, Hancock Fruit Co., Salt Lake 
City, Utah, removed 200 melons from car SFRD 35700 with com- 
plainant’s consent. On or about June 30, 1950, complainant au- 
thorized Hancock Fruit Co. to unload and sell the melons from 
SFRD 25639. The unloading of both cars was completed on July 
5, 1950. 

10. At complainant’s request a Federal inspection was made 
on July 6, 1950, of the damaged melons left in each car by Han- 
cock Fruit Co. The certificate of SFRD 35700 shows 120 broken, 
many showing initial stages of decay and mold; 175 decay - Stem 
End Rot, various stages, mostly moderate to well advanced stages; 
and 25 with a decided yellow and watersoaked appearance. The 
certificate of SFRD 25639 shows 158 decay, Stem End Rot, mostly 
well developed stage, some moderate stage; 72 broken, many show- 
ing initial stages of decay and mold; 5 with a yellow stale appear- 
ance; and 4 badly bruised and scarred. 


11. Hancock Fruit Co. rendered to complainant an account 
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sales on SFRD 25639 dated July 19, 1950, showing 15,716 pounds 
of melons sold for $511.17, less 15% handling charge of $76.68, 
credits of $13.22, and freight of $283.88, leaving net proceeds of 
$137.39. This company also forwarded to complainant an undated 
account sales on SFRD 35700, showing gross proceeds of $878.50, 
less 15% handling charge of $131.78, credits of $40.95 and freight 
of $283.12, leaving net proceeds of $422.65. The net proceeds of 
$560.04 were paid to complainant. Complainant filed a claim with 
the carrier on car SFRD 25639 and recovered $22.04 for melons 
broken in transit. 


12. On or about July 20, 1950, complainant paid respondent 
$1,146.74, the full invoice prices of the two carloads of melons. 

13. Informal complaint was filed September 26, 1950, which 
was within 9 months of the alleged cause of action. 


CONCLUSIONS 


The evidence in this proceeding consists of the complaint, which 
is signed and sworn to by William H. Elggren, and the attached 


exhibits ; the answer, which is signed and sworn to by J. A. Wood; 
and the report of investigation. The first issue joined by the plead- 
ings is whether complainant was the broker in the sale of the two 
carloads of watermelons or the purchaser. It is stated in the for- 
mal complaint that on or about June 24, 1950, complainant as 
broker sold for respondent to Hancock Fruit Co. one carload of 
striped watermelons at $47.50 per ton and one carload of klondike 
watermelons at $42.50 per ton, both prices f.o.b. Mobest, Arizona. 
The informal complaint stated one carload was sold on June 22 and 
the other on June 23. In respondent’s answer, Wood stated that 
the two carloads were sold to complainant over the telephone and, 
in this conversation, complainant did not mention Hancock Fruit 
Co. We agree with Wood’s further statement that if complainant 
had been the broker it probably would have issued a broker’s mem- 
orandum of sale and respondent would have invoiced the buyer 
direct. Neither was done in this case. Aside from this, however, 
a letter made an exhibit to the complaint establishes that com- 
plainant’s position is unsound. This letter dated October 9 ,1950, 
addressed to complainant by Hancock Fruit Co. states in part as 
follows: 


“T am sure that when you mentioned to me that these two 
cars of melons were available and gave me the price that you 
had not purchased these melons outright because I told you 
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if the melons were good I would be interested in both cars 
at the market price on arrival and you told me you would 
tell the shipper you had a sale for them if the melons were 
okay on arrival.” 

It may be seen from this letter that Hancock Fruit Co. neither 
agreed to purchase the melons prior to arrival nor did it agree to 
pay the prices alleged by complainant even in the event the melons 
were purchased after arrival. The only conclusion warranted by 
the evidence is that complainant agreed to purchase the two car- 
loads of watermelons from respondent. 

The next question concerns the terms of the contract of sale 
entered into between complainant and respondent. In the infor- 
mal complaint complainant stated that respondent represented in 
their telephone conversation that the melons had been Federally 
inspected at shipping point and certified as U.S. No. 1 grade. Re- 
spondent stated in a letter to the Regulatory Division dated May 
4, 1951, that in the past three years it shipped 1,500 carloads of 
watermelons each of which was inspected by the Arizona Fruit and 
Vegetable Standardization Service, and none was Federally in- 
spected. Since Federal shipping point inspections were not made 
of the two carloads in controversy, it is improbable that respond- 
ent would represent such inspections had been made. In our opin- 
ion, complainant has failed to prove that respondent represented 
the melons were U.S. No. 1 grade. Complainant also contends that 
the basis of sale was f.o.b. Mobest, Arizona, and not f.o.b. Arizona 
final as stated on the invoices received from respondent. We agree 
with complainant on this point. The telegrams sent by respondent 
to complainant on June 29 and 30, 1950, which refer to car SFRD 
25639, state the basis of sale to be f.o.b. 

In an f.o.b. contract there is a warranty that the produce is in 
suitable shipping condition at the time of billing, that is, in a 
condition which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without ab- 
normal deterioration at the destination specified in the contract 
(7 CFR 46.24(i)). Complainant contends that the two carloads 
of watermelons were not in suitable shipping condition. 

We will first consider car SFRD 25639. Complainant notified re- 
spondent on June 29 that the melons in this car were broken, 
decayed and overripe and, therefore, the car would not be ac- 
cepted. Under the regulations issued pursuant to the act (7 CFR 
46.2(r) (s)), the purchaser must give the seller notice of rejection: 
within 24 hours after receipt of notice of arrival, or make applica- 
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tion for a Federal inspection within that period and give notice of 
rejection within an hour after receiving the results of such in- 
spection, or an acceptance will be presumed. Complainant has not 
stated when it received notice of arrival from the carrier. The 
probability is that the carrier gave notice early on the morning 
of June 28, so that complainant’s request for inspection on June 
29 was more than 24 hours later. Although complainant is deemed 
to have accepted the carload, it was not precluded from claiming 
damages for any breach of contract on the part of respondent if 
notice of such breach was given within a reasonable time after the 
breach was discovered. D. J. Fletcher v. Ozark Packing Co., 9 
A.D. 349. See 81-3-9 of the Utah Code (1943 Annotated). Com- 
plainant’s telegram of June 29 constituted sufficient notice of the 
alleged breach. 

The most convincing evidence of the condition of the water- 
melons in car SFRD 25639 at the time of arrival is the Federal 
inspection certificate stating that an average of 18 percent of 
the melons was decayed. This condition was clearly abnormal. 
Therefore it is concluded that the melons were not in suitable 
shipping condition. The proper measure of damages for breach 
of warranty is the difference between the value of the goods at 
the time of delivery to the buyer and the value they would have 
had if they had answered to the warranty. See 81-5-7 of the Utah 
Code (1943 Annotated). To show the value of the melons received 
complainant has submitted the account sales of Hancock Fruit 
Co. dated July 19, 1950. This account sales is not adequate proof 
of the value of the melons at the time of delivery since it does 
not show when the melons were sold. Complainant was so in- 
formed during the investigation of the complaint. Furthermore, 
complainant has not accounted for all of the melons received. The 
car contained 25,519 pounds of melons whereas the account sales 
covers 15,716 pounds and approximately 4,000 pounds were left 
in the car. Nevertheless, the Federal inspection shows that 18 per- 
cent of the melons were decayed. Deterioration of 3 percent would 
not be abnormal. In the absence of other proof, complainant is 
entitled to damages of not more than 15 percent of the contract 
price and the freight charges, or $123.92. 

As to car SFRD 35700, there is no evidence that complainant 
gave notice of rejection to respondent at any time. Furthermore, 
it does not appear that complainant gave notice of breach to re- 
spondent within a reasonable time. The first complaint made by 
complainant is contained in the informal complaint filed Septem- 





DONALD v. BUSY BEE PRODUCE 1089 
Cite as 11 A.D. 1039 


ber 26, 1950. Our files indicate that it was not until March 1951 
that respondent was given notice of this claim. Notice received 
by respondent eight months after the breach was discovered was 
not within a reasonable time. Complainant is precluded from 
any recovery on this carload. 

The failure of respondent to deliver melons in car SFRD 25639 
which were in accordance with the contract is a violation of sec- 
tion 2 of the act. Reparation should be awarded complainant in 
the amount of $123.92, with interest, and the facts should be pub- 


lished. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $123.92 with interest thereon 
at the rate of 5 percent per annum from July 1, 1950, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3305) 


G. F. DONALD v. Busy BEE PRoDUCE. PACA Doc. No. 5632. De- 
cided October 28, 1952. 


Failure to Pay Purchase Price 


Where the evidence shows that complainant made pool car sales of potatoes, 
strawberries and apples to respondent, and the latter received and ac- 
cepted the produce, and where respondent did not deny the indebtedness 
or dispute the correctness of the amount claimed, held, its failure to 
pay the amount due is in violation of the act for which reparation should 
be awarded complainant. 

Mr. G. F. Donald, of San Antonio, Texas, complainant, pro se. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received January 15, 1951. Formal rep- 
aration complaint was filed on July 18, 1951, wherein complainant 
seeks to recover $1,482.87, the balance allegedly due in connection 
with sales of potatoes, strawberries and apples made to respond-° 
ent during September, October and November 1950. 





1040 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 11 A.D. 1039 


A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served by regis- 
tered mail upon complainant on August 4, 1951. On the same date, 
copies of the report of investigation and the formal. complaint 
were served by registered mail upon respondent. Respondent 
failed to file an answer to this complaint. 

On January 4, 1952, complainant filed an amended complaint. 
A copy thereof was served by registered mail upon respondent on 
January 17, 1952. Within the time provided by the rules of prac- 
tice, as extended by the presiding officer, repondent filed an answer 
to the amended formal complaint. Respondent does not dispute 
the indebtedness claimed by complainant. In his answer respond- 
ent referred to a long period of hospitalization following ampu- 
tation of his leg occasioned by wounds received in World War II. 
Respondent expressed the hope that he would be able to pay com- 
plainant in full, and requested additional time to do so. Pursuant 
to respondent’s answer, correspondence was carried on with the 
parties in an attempt to work out satisfactory settlement arrange- 
ments. On May 27, 1952, complainant notified the Department that 


additional payments of $75 had been made on the account, reduc- 
ing the net claim to$1,407.87, but stated that he was not in po- 
sition to carry the account longer. 


FINDINGS OF FACT 


1. Complainant is an individual, G. F. Donald, whose post of- 
fice address is 237 Terminal Produce Market, San Antonio, Texas. 


2. Respondent is an individual, Dolores R. Gutierrez, trading 
as Busy Bee Produce, whose address is 223 South Saba Street, 
San Antonio, Texas. At the time of these transactions respond- 
ent, Busy Bee Produce, was a partnership composed of Dolores 
R. Gutierrez and Thomas Melchor. This partnership was dissolved 
as of May 11, 1951, at which time Dolores R. Gutierrez assumed 
its liabilities. At the time of the transactions complained of here- 
in, the partnership was licensed under the Act. Respondent was 
issued a license on May 29, 1951, which license was renewed in 
1952 and is now in effect. 


38. On or about September 11, 1950, in the course of interstate 
commerce, complainant consigned to respondent, to be sold for 
the account of complainant, 53 crates of “Streamline” brand 
strawberries which had been shipped in car REX 6575, from 
shipping point in the State of California, to complainant at San 
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Antonio, Texas. Respondent received and sold the strawberries, 
and reported net sales thereon of $38.25. 


4, On or about October 7, 1950, in the course of interstate 
commerce, complainant sold to respondent 75 sacks of U.S. No. 
2 Russet potatoes for an agreed purchase price of $169.50 de- 
livered. On or about October 11, 1950, potatoes which conformed 
with the terms of the contract were shipped in car PFE 45244 
from shipping point in the State of Idaho, to complainant in San 
Antonio, Texas, and were delivered to respondent by complainant. 
Respondent accepted the potatoes. 


5. On or about October 11, 1950, in the course of interstate 
commerce, complainant sold to respondent 75 boxes of combination 
grade Red Delicious apples at an agreed purchase price of $294, 
delivered. On or about October 13, 1950, apples which conformed 
with the terms of the contract were shipped in car WFE 66298 
from shipping point in the State of Washington, to complainant 
in San Antonio, Texas, and were delivered to respondent by com- 
plainant. Respondent accepted the apples. 

6. On or about October 11, 1950, in the course of interstate 
commerce, complainant sold to respondent for the account of the 
Paul Briant Fruit Company, Wenatchee, Washington, 463 boxes 
of Red Delicious “C” grade apples. The apples were shipped from 
shipping point in the State of Washington to respondent in San 
Antonio, Texas in car FDEX 9248. The Paul Briant Fruit Com- 
pany drafted respondent for the f.o.b. price of the apples. Upon 
arrival of the shipment, respondent was unable to pay the trans- 
portation charges and requested that complainant pay such 
charges on the shipment and invoice respondent accordingly. Pur- 
suant to this request, complainant paid freight and checking 
charges of $425.96 on the shipment, and respondent accepted the 
apples. 

7. On or about October 19, 1950, in the course of interstate 
commerce, complainant sold to respondent 100 sacks of U.S. No. 
1 “Winner” Brand, Idaho Russet potatoes for an agreed purchase 
price of $251, delivered. On or about October 19, 1950, potatoes 
which conformed with the terms of the contract were shipped in 
car PFE 92928, from shipping point in the State of Idaho, to 
complainant in San Antonio, Texas, and were delivered to re- 
spondent by complainant. Respondent accepted the potatoes. 


8. On or about October 19, 1950, in the course of interstate 
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commerce, complainant sold to respondent 473 boxes of “C” grade 
Red Delicious apples for the account of Paul Briant Fruit Com- 
pany, Wenatchee, Washington. The apples were shipped from 
shipping point in the State of Washington to respondent in San 
Antonio, Texas in car URTX 35521. The Paul Briant Fruit Com- 
pany drafted respondent for the f.o.b. price of the apples. Re- 
spondent was unable to pay the transportation charges on the 
apples, and requested that complainant pay such charges and in- 
voice respondent accordingly. Pursuant to this request, complain- 
ant paid freight and checking charges on the shipment of $435.16, 
and respondent accepted the apples. 

9. On or about October 27, 1950, in the course of interstate 
commerce, complainant sold to respondent 100 sacks of U.S. No. 
1 “Garden of Eden” Idaho Russet potatoes for an agreed purchase 
price of $306, delivered. On or about October 31, 1950, potatoes 
which conformed with the terms of the contract were shipped in 
car FGE 64562, from shipping point in the State of Idaho, to 
complainant in San Antonio, Texas, and were delivered to re- 
spondent by complainant, Respondent accepted the potatoes. 


10. On or about November 17, 1950, in the course of interstate 
commerce, complainant sold to respondent 100 sacks of Utility 
grade potatoes for an agreed purchase price of $233, delivered. 
On or about November 14, 1950, potatoes which conformed with 
the terms of the contract were shipped in car PFE 91992 from 
shipping point in the State of Idaho to complainant in San An- 
tonio, Texas, and were delivered to respondent by complainant. 
Respondent accepted the potatoes. . 


11. During the period January 2, 1951 through May 1952, re- 
spondent made payments totaling $745 to complainant in con- 
nection with the transactions described in Findings of Fact 3 
through 10 above. There remains a balance of $1,407.87 due com- 
plainant, which respondent has failed to pay. 

12. Informal complaint was received January 15, 1951, which 
was within 9 months after these causes of action had accrued. 


CONCLUSIONS 


Complainant made pool car sales to respondent of potatoes, 
strawberries and apples, paying the purchase prices and freight 
charges totaling $2,152.87. The produce was shipped in interstate 
commerce, and was delivered to and accepted by respondent. Re- 
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spondent does not deny the indebtedness as alleged by complain- 
ant, nor does he dispute the correctness of the amount claimed. 
Respondent has paid complainant $745, but has not paid com- 
plainant the remaining amount due of $1,407.87 or any part 
thereof. 

Respondent’s failure to pay complainant the amount due in con- 
nection with these transactions is in violation of section 2 of the 
Act. Complainant should be awarded reparation in the amount 
of $1,407.87, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $1,407.87, with interest there- 
on at the rate of 5 percent per annum from December 1, 1950, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3306) 


GENERAL POTATO AND ONION DISTRIBUTORS, LTD. v. Doc TREON 
PRODUCE COMPANY. PACA Doc. No. 5835. Decided October 28, 


1952. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold and delivered four carloads of po- 
tatoes to respondent, and that the produce was accepted by the latter 
without complaint, but no part of the purchase price has been paid, and 
where respondent failed to file an answer, held, respondent’s failure to 
answer constitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and its failure to pay the agreed purchase 
price promptly is a violation of section 2 of the act for which reparation, 
with interest, should be awarded complainant. 


General Potato & Onion Distributors, Ltd., of Stockton, California, complain- 
ant, pro se. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). - 
Informal complaint was filed April 11, 1952. Formal complaint 
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was filed June 5, 1952. Complainant seeks an award of reparation 
in the amount of the alleged purchase prices of 4 lots of potatoes 
sold and delivered to respondent in October and November 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on September 8, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon the respond- 
ent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 


further proceedings. 


FINDINGS OF FACT 


1. Complainant, General Potato and Onion Distributors, Ltd., 
is a corporation whose address is P. O. Box 630, Stockton, Cali- 
fornia. 

2. Respondent is an individual, Roland G. Treon, doing busi- 
ness as Doc Treon Produce Co., whose address is Brownsville, 
Texas. At the time of the transactions involved herein, respondent 
was licensed under the Act. 


8. In the course of interstate commerce and by written con- 
tracts, complainant sold to respondent the following 4 carloads 
of potatoes on the dates and terms indicated: 

Oct. 6, 1951, 360 cwt. U.S. No. 2 potatoes at $2.85 cwt. delivered $ 587.82 
Oct. 6, 1951, 360 ewt. Size B ee 3 ee * 479.82 


Oct. 18, 1951, 360 cwt. U.S. No. 2 at 3.60 “ 6 857.82 
Nov. 7, 1951, 360 cwt. U.S. No. 2 cs at 4.00 “ . 1001.82 


$2927.28 


4. Four lots of potatoes meeting the specifications of the fore- 
going contracts were shipped by rail from Stockton, California 
in interstate commerce, to respondent at Brownsville, Texas in 
cars PFE 73518, shipped October 8, 1951, PFE 98464, shipped 
October 10, 1951, PFE 62501, shipped October 19, 1951, and PFE 
63185, shipped November 7, 1951. Upon arrival at destination, 
respondent accepted the potatoes in compliance with said con- 
tracts of sale, and made no complaint with reference thereto. 
















Whi 
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5. The total purchase price of the 4 lots of potatoes is $2,- 
927.28, no part of which has been paid by respondent to com- 
plainant. 


6. Formal complaint was filed June 5, 1952, which was within 
9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the agreed prices for the 
4 lots of potatoes is in violation of section 2 of the Act. Complain- 
ant should be awarded reparation in the amount of $2,927.28, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,927.28, with interest thereon 


at the rate of 5 percent per annum from December 1, 1951, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3307) 


RUSKIN VEGETABLE DISTRIBUTORS, INC. v. MARYLAND TOMATO 
PACKING COMPANY. PACA Doc. No. 5834. Decided October 28, 
1952. 


Failure to Pay Balance of Purchase Price—Default 


Where it is alleged that complainant sold and delivered two truckloads of 
tomatoes to respondent, and that the tomatoes were accepted by the lat- 
ter but only a part of the purchase price has been paid, and where re- 
spondent failed to file an answer, held, respondent’s failure to answer 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing and its failure to pay promptly the full purchase 
price is a violation of section 2 of the act for which reparation should 
be awarded complainant. 


Ruskin Vegetable Distributors, Inc., of Ruskin, Florida, complainant, pro se. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed July 28, 1952, in which complainant 
alleges a failure on the part of respondent to pay the full amount 
of the agreed purchase prices for two truckloads of tomatoes sold 
and delivered to respondent in May 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on September 1, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on September 5, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. ~ 


FINDINGS OF FACT 


1. Complainant, Ruskin Vegetable Distributors, Inc., is a cor- 
poration whose address is P. O. Box 262, Ruskin, Florida. 


2. Respondent is an individual, Abe Rashewsky, doing busi- 
ness as Maryland Tomato Packing Company, whose address is 180 
High Street, Baltimore, Maryland. At the time of the transactions 
involved herein respondent was licensed under the Act. 


8. On or about May 16, 1952, in the course of interstate com- 
merce, complainant contracted to sell to respondent two truck- 
loads of U.S. No. 2 tomatoes, one for shipment that day at $2.75 
f.o.b. for 6x7’s and $2 f.o.b. for 7x7’s. The second load was to be 
shipped the following Monday, in the buyer’s field crates, at $2.25 
f.o.b. for 6x7’s and $1.50 f.o.b. for 7x7’s. 


4, The contracts were negotiated by Ball Brokerage Company, 
a broker located at Scranton, Pennsylvania, who issued standard 
confirmation of sale forms covering each shipment. 


5. On May 16, 1952, pursuant to contract, complainant shipped 


from Ruskin, Florida to respondent at Baltimore, Maryland, in 
interstate commerce, 100 wirebound crates of 7x7 size and 400 
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wirebound crates of 6x7 size tomatoes at the total agreed f.o.b. 
price of $1,300. The tomatoes were officially inspected on the date 
of shipment and certified as meeting the size and grade require- 
ments of the contract. 


6. On May 20, 1952, pursuant to contract, complainant shipped 
from Ruskin, Florida to respondent at Baltimore, Maryland, in 
interstate commerce, 250 bushel crates of 6x7 size tomatoes and 
100 bushel crates of 7x7 size tomatoes at the total f.o.b. contract 
price of $712.50. The tomatoes were officially inspected on the date 
of shipment and certified as meeting the size and grade specifica- 
tions of the contract. 


7. The two loads of tomatoes were accepted by respondent, 
who has paid to complainant $200 of the total contract prices leav- 
ing due and owing complainant on the two loads of tomatoes the 
sum of $1,812.50. 

8. Formal complaint was filed July 28, 1952, which was within 
nine months from the dates on which the causes of action ac- 
crued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

The failure of respondent to promptly pay to complainant the 
full amount of the contract prices for the two truckloads of toma- 
toes is in violation of section 2 of the Act. Complainant should be 
awarded reparation in the amount of $1,812.50, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent, Mary- 
land Tomato Packing Company, shall pay to complainant, Ruskin 
Vegetable Distributors, Inc., as reparation, $1,812.50 with interest 
thereon at the rate of 5 percent per annum from June 1, 1952, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3308) 


SNIVELY GROVES, INC. v. SPRADLIN FRUIT COMPANY. PACA Doc. 
No. 5838. Decided October 28, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where it is alleged that complainant sold to respondent certain oranges and 
grapefruit, which were accepted upon delivery, but respondent failed to 
pay the full purchase price and subsequently paid only a part of it on 
account, and where respondent failed to file an answer, held, that re- 
spondent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint, and its failure to pay the balance of the pur- 
chase price is a violation of section 2 of the act for which complainant 
should be awarded reparation. 


Mr. A. E. Fowler, of Winter-Haven, Florida, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed June 20, 1952, and formal complaint 
was filed September 5, 1952. Complainant seeks an award of rep- 
aration in the amount of $152.65, the alleged unpaid balance of 
the purchase price of 119 crates and 300 bags of oranges, and 75 
crates and 300 bags of grapefruit sold and delivered to respondent 
in April 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on September 12, 1952. On September 13, 1952, a copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent. 

Enclosed with the complaint and report of investigation was a 
letter notifying respondent that an answer to the complaint should 
be filed within 20 days after service thereof and that, in accord- 
ance with section 47.8(c) of the rules of practice, failure to file 
an answer would constitute an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Snively Groves, Inc., is a corporation whose 
address is Post Office Box 1312, Winter Haven, Florida. 
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2. Respondent, Richard B. Spradlin, is an individual trading 
as Spradlin Fruit Company, whose address is 610 West Commer- 
cial Street, Springfield, Missouri. At the time of the transaction 
involved herein, respondent was licensed under the Act. 


3. In the course of interstate commerce, and by oral contract 
on April 18, 1952, complainant sold to respondent the following 
citrus fruits on the terms indicated: 

119 Full Sail Bruce CA Oranges Val. at $2.25 f.o.b. $267.75 
300 Full Sail 8# bags CA Oranges Val. at .248 f.o.b. 74.40 
85 Full Sail Bruce M/S Grapefruit at 2.00 f.o.b. 70.00 
40 Full Sail Bruce M/S Grapefruit at 2.25 f.o.b. 90.00 
300 Full Sail 8# bags M/S Grapefruit at  .2475 f.o.b. 74.25 


Total $576.40 


4. Oranges and grapefruit meeting the specifications of the 
foregoing contract were shipped by motor truck belonging to re- 
spondent from Winter Haven, Florida, in interstate commerce, to 
respondent at Springfield, Missouri. Respondent accepted the cit- 
rus fruits in compliance with said contract of sale, and made no 
complaint with reference thereto. 


5. The total purchase price of the oranges and grapefruit is 
$576.40, of which respondent has paid only $423.75 to complain- 
ant. 

6. Formal complaint was filed September 5, 1952, which was 
within 9 months after the cause of action alleged therein ac- 
crued. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the full contract price of 
the oranges and grapefruit is in violation of section 2 of the 
Act. Complainant should be awarded reparation in the amount of 
$152.65, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $152.65, with interest thereon 
at the rate of 5 percent per annum from May 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3309) 


T & T FRuIT COMPANY v. M. D. LOVETTE & SON. PACA Doc. No. 
5836. Decided October 29, 1952. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold and delivered certain citrus fruits 
to respondent and that upon arrival of the fruit at destination it was 
accepted without complaint, and where respondent failed to file an an- 
swer, held, respondent’s failure to answer constitutes an admission of 
the facts alleged in the complaint and a waiver of oral hearing, and his 
failure to pay the purchase price promptly is a violation of the act for 
which reparation should be awarded complainant. 


T & T Fruit Company, of Plant City, Florida, complainant, pro se. Mrs. 
Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 4, 1952. Formal complaint 
was filed July 24, 1952. Complainant seeks an award of reparation 
in the amount of $602, the alleged purchase price of 240 crates 
of oranges and 50 crates of tangerines sold and delivered to re- 
spondent during December 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on August 21, 1952. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
September 10, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an an- 
swer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant, T & T Fruit Company, is a corporation whose 
address is Post Office Box 269, Plant City, Florida. 
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2. Respondent is an individual, Major D. Lovette, doing busi- 

: ness as M. D. Lovette & Son, whose address is Post Office Box 

Yo. | 2088, Jackson, Mississippi. At the time of the transaction involved 
herein, respondent was licensed under the act. 


8. In the course of interstate commerce, and by oral contract, 
‘ae complainant on December 14, 1951, sold to respondent the follow- 
its | ing citrus fruits: 


n- | 70 1 8/5 Bu. WB Crts Rose A Day Brand US No. 
of | 1 Oranges @ $2.25 fob $157.50 
iis | 120 1 8/5 Bu. WB Crts Rose A Day Brand US No. 


1 Oranges @ 2.15 fob 258.00 
50 Bxs. (500 8# bags) Rose A Day Brand US No. 

1 Oranges @ 2.48 fob 124.00 
‘8. 50 4/5 Bu. WB Crts T & T Brand US No. 2 and 
better Tangerines @ 1.25 fob 62.50 


or 





Total $602.00 


4. Oranges and tangerines meeting the specifications of the 
foregoing contract were shipped by motor truck from Plant City, 
Florida, in interstate commerce to respondent at Jackson, Missis- 
sippi. Upon arrival at destination, respondent accepted the oranges 
and tangerines in compliance with said contract of sale, and made 
no complaint with reference thereto. 

5. The total purchase price of the oranges and tangerines is 
$602, no part of which has been paid by respondent to complain- 
ant. 

6. Formal complaint was filed July 24, 1952, which was within 
9 months after the cause of action accrued. 


~ 
a a Nt i a ae mares 


PATS RCE ee 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
prices for the oranges and tangerines is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $602, with interest, and the facts should be published. 


LPN CT SET OE 


ORDER 


; Within 30 days from the date of this order, respondent shall 
f pay to complainant, as reparation, $602, with interest thereon at 


ee emt 
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the rate of 5 percent per annum from January 1, 1952, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3310) 


A. L. VERNA COMPANY v. J. SANSONE & SON. PACA Doc. No. 5832. 
Decided October 29, 1952. 


Failure to Pay Purchase Price—Default 


Where complainant sold and delivered two lots of garlic to respondent and 
the produce was received and accepted without complaint, but no part 
of the purchase price has been paid, and where respondent failed to file 
an answer, held, respondent’s failure to answer constitutes an admission 
of the facts alleged in the complaint and his failure to pay the purchase 
price promptly is a violation of the act for which reparation, with in- 
terest, should be awarded complainant. 


A. L. Verna Company, of Philadelphia, Pennsylvania, complainant, pro se. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed April 22, 1952. Formal complaint 
was filed July 2, 1952. Complainant seeks an award of reparation 
in the amount of $242.04, the alleged purchase price of two lots 
of garlic sold and delivered to respondent in February 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon com- 
plainant on September 5, 1952. A copy of the report of investiga- 
tion and a copy of the formal complaint were served upon re- 
spondent on September 8, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 
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FINDINGS OF FACT 

1. Complainant is an individual, A. Louis Verna, doing busi- 
ness as A. L. Verna Company, whose address is 242-44 Dock 
Street, Philadelphia 6, Pennsylvania. 

2. Respondent, J. Sansone & Son, is a partnership composed 
of Anthony Sansone, Michael C. Sansone, Jr., Michael Sansone, 
and Samuel J. Sansone, whose address is 142 Niagara Frontier 
Food Terminal, Buffalo, New York. At the time of the transac- 
tions involved herein, respondent was not licensed under the act, 
but was subject to license. Respondent subsequently paid arrear- 
age fees to cover the period in question. 

8. In the course of interstate commerce and by oral contract, 
complainant sold to respondent the following two lots of garlic: 


February 8, 1952 10 sacks Calif. garlic $ 96.60 
5 erts. Argentina garlic 50.04 


















a a 












$146.64 
February 25, 1952 10 sacks Calif. garlic 95.40 











$242.04 

4. Two lots of garlic meeting the specifications of the fore- 
going contracts were shipped by motor truck from Philadelphia, 
Pennsylvania, in interstate commerce, to respondent at Buffalo, 
New York. Upon arrival at destination, respondent accepted the 
garlic in compliance with said contracts of sale, and made no com- 
plaint with reference thereto. 

5. The total purchase price of the two lots of garlic is $242.04, 
no part of which has been paid by respondent to complainant. 

6. Formal complaint was filed July 2, 1952, which was within 
9 months after the cause of action accrued. 














CONCLUSIONS 









The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint as provided in the rules of practice (7 CFR 47.8(c)). 
Respondent’s failure to pay promptly the agreed prices for the 
two lots of garlic is in violation of section 2 of the Act. Com- 
plainant should be awarded reparation in the amount of $242.04, 
with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $242.04, with interest thereon 
at the rate of 5 percent per annum from March 1, 1952, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3311) 


EARL BYRD & COMPANY v. BURLESON’S INC. PACA Doc. No. 5289. 
Decided October 30, 1952. 


Principal and Agent — Liability of Principal for Acts 
of Agent Having Apparent Authority 


Where the majority stockholders and officers of respondent corporation or- 
ganized and set up a second corporation under a similar name, assumed 
control thereof as majority stockholders and officers, and transferred 
the buying agent of respondent corporation to the employ of the second 
corporation without any notice to the trade of any change in the author- 
ity of such buying agent, held, that said buying agent was clothed with 
apparent authority to make purchases on behalf of respondent corpora- 
tion, and that since the agent made the contract for the purchase of the 
produce and accepted delivery thereunder, purporting to act as respond- 
ent’s agent, the respondent is liable under those contracts, and its failure 
to pay for the commodity purchased by its agent constitutes a violation 
of the act for which reparation should be awarded complainant. 


Earl & Byrd & Company, of Homestead, Florida, complainant, pro se. Bur- 
leson’s Inc., of Asheville, North Carolina, respondent, pro se. Mr. Cleve 
W. Allen, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed March 16, 1950. The formal com- 
plaint, filed June 22, 1950, alleges that complainant, in February 
1950, sold and delivered to respondent through respondent’s agent, 
Willard Tate, pole beans, tendergreen beans, and squash at a total 
agreed price of $767.50, and sent to respondent invoices therefor, 
signed by Tate, but that respondent has failed and refused to pay 
for the produce purchased. 
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A copy of the formal complaint, together with a copy of the 
report of investigation prepared by the Regulatory Division, Fruit 
and Vegetable Branch, was served upon respondent by registered 
mail on July 5, 1950. Complainant received a copy of the report 
of investigation on the same date. 

An answer was filed July 18, 1950, in which respondent denies 
that Willard Tate made these purchases on respondent’s behalf, 
and alleges that Tate was employed by the firm Burleson & Mc- 
Lellan, Inc. at Sanford, Florida at the time of the transactions 
involved herein. 

A hearing was held at Asheville, North Carolina on June 20, 
1951. Complainant was not represented at the hearing. E. C. Bur- 
leson, President of respondent company, represented and testified 
for respondent. Two other witnesses, Charles R. Pinkston, Vice- 
President and Secretary of respondent company, and Willard 
Tate, respondent’s buying agent in the Homestead, Florida mar- 
ket testified for respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, Earl E. Byrd, doing business 
as Earl Byrd & Company, whose address is P. O. Box 856, Home- 
stead, Florida. 

2. Respondent, Burleson’s, Inc., is a corporation, the officers 
of which are Ewart Carlyle Burleson, President and Treasurer, 
and Charles R. Pinkston, Vice-President and Secretary, whose 
address is 112 N. Lexington Avenue, Asheville, North Carolina. 
At the time of the transactions involved in this proceeding, re- 
spondent was licensed under the act. 

8. Prior to December 10, 1949, respondent purchased mer- 
chandise in the Homestead market through its authorized agent, 
Willard Tate. 

4. On or about December 10, 1949, the officers and owners of 
respondent corporation, E. C. Burleson and Charles R. Pinkston, 
organized and began the operation of a second corporation, Bur- 
leson & McLellan, Inc., with its office at Sanford, Florida. Bur- 
leson and Pinkston assumed control of the second corporation as 
majority stockholders and officers thereof. 

5. Willard Tate continued to act as a buying agent in the Home- 
stead market. Although respondent alleges that Tate, from De- 
cember 10, 1949 and for approximately 60 days thereafter, had 
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authority to purchase only for the Sanford corporation, no notice 
was given to complainant of any change in Tate’s authority. 


6. On February 6 and 9, 1950, complainant sold and delivered 
to Tate, for delivery to respondent at Asheville, North Carolina, 
154 hampers of pole beans, 186 hampers of tendergreen beans, 
and 36 hampers of squash, at a total agreed price of $767.50. Tate 
signed two invoices covering the transactions, both addressed to 
respondent at Asheville. The originals of these two invoices were 
sent to respondent at Asheville. 


7. Respondent has since failed and refused to pay the amount 
of these invoices or any part thereof. 


8. A few days after the two transactions involved herein, re- 
spondent served notice upon complainant, by mail, that respond- 
ent “no longer has any connection with the firm Burleson and Mc- 
Lellan at Sanford, Florida.” Shortly thereafter the firm Burleson 
& McLellan, Inc., filed a petition in bankruptcy. 


9. Formal complaint was filed within nine months after the 
cause of action accrued. 


CONCLUSIONS 


No appearance having been entered for complainant at the hear- 
ing, the presiding officer, pursuant to complainant’s prior request, 
offered for the record as evidence for complainant a written 
statement sworn to and signed by Earl Byrd. Respondent ob- 
jected to its admission in evidence, This objection is hereby sus- 
tained in accordance with the rule set forth in section 47.15 (f) (4) 
of the rules of practice (7 CFR 47:15 (f) (4)). 

Complainant alleges that in two transactions, on February 6 
and 9, 1950, he sold to respondent, through respondent’s agent, 
Willard Tate, for delivery to respondent at Asheville, North Caro- 
lina, 326 hampers of beans and squash at a total agreed price of 
$767.50, and sent to respondent two invoices covering these pur- 
chases, both addressed to respondent at Asheville, and both signed 
by Tate. Neither of these invoices has been paid. 

Respondent defends on the ground that Tate made these pur- 
chases, not for respondent corporation, but for another corpora- 
tion, Burleson & McLellan of Sanford, Florida, which did not have 
“any connection legally whatsoever” with respondent, and there- 
fore respondent is not liable for these purchases. 

The evidence of record shows that Tate, for some time prior to 
the two transactions involved herein, had worked for respondent 
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and made purchases as respondent’s agent in the Homestead, Flor- 
ida market. In December 1949, Burleson and Pinkston, the owners 
of respondent corporation, being “very anxious to make a connec- 
tion” for themselves in Florida, organized and set up a second 
corporation at Sanford, Florida. Burleson, the President and 
Treasurer of respondent corporation, became President of the new 
corporation, and Pinkston, the Vice-President and Secretary of re- 
spondent corporation, became the Treasurer of the new corpora- 
tion. They then held majority control in both companies, Burle- 
son’s, Inc. of Asheville, North Carolina, and Burleson & McLellan 
of Sanford, Florida, and were the officers of both companies. 


It is claimed that respondent’s agent in the Homestead market, 
Willard Tate, on or about December 10, 1949, completely severed 
his connection with the Asheville company and entered the sole 
employ of the new corporation at Sanford, so that then and for 
approximately 60 days thereafter, he was without authority to 
make any contracts on behalf of the Asheville corporation for 
whom he had been buying in the Homestead market. 

Apparently no written notice was given to dealers in the Home- 
stead market that the Asheville company was no longer liable for 
any purchases made by Tate, nor that the Sanford office run by 
Burleson and Pinkston, which Tate then represented, was any- 
thing other than the Sanford branch of the Asheville company run 
by Burleson and Pinkston, as alleged by complainant. 

According to the testimony of E. C. Burleson, his Asheville 
company did very little business with other Florida dealers and 
bought almost its entire supply from his Sanford company. Pink- 


- ston, Treasurer of the Sanford company, testified that all of these 


sales by the Sanford company to the Asheville company were han- 
dled at a profit to the Sanford company. Yet, after the new cor- 
poration had operated for two months, its books showed no profit, 
according to Burleson, and he was therefore dissatisfied and, to- 
gether with Pinkston, withdrew from the operation, On this oc- 
casion notice was served upon complainant that the Asheville 
company no longer had any connection with the Sanford company. 
It is claimed that Tate, at that point, again became the agent of 
the Asheville Company and no longer purchased solely for the 
Sanford company. Shortly thereafter the Sanford company ceased 
its operations owing approximately $60,000. 

Complainant makes no attempt to prove that Tate had actual 
authority to make the purchases involved herein on behalf of re- 
spondent, the Asheville corporation, beyond his mere allegations" 
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to that effect, the actual arrangement between respondent and 
Tate apparently being a matter outside his knowledge. However, 
respondent is nonetheless liable if complainant made the sales 
in the belief that Tate was acting on behalf of respondent cor- Ff 
poration, and if respondent had clothed Tate with such apparent [ 
authority as justified that belief. 

It is admitted that Tate, shortly before these transactions, was 
respondent’s duly accredited agent. Respondent does not deny 
that Tate made similar purchases for respondent prior to the pur- 
chases involved here. Apparently no notice was served upon com- 
plainant that Tate was no longer respondent’s agent. While testi- 
fying, Tate was unable to determine whether it was in November 
or December, 1949, or in January or February, 1950, that he 
ceased to buy for respondent company and began to buy solely 
for the Sanford company. Yet he was able to testify that “there 
was never any question as to where the merchandise was going, 
who was buying it, and who was paying for it.” 

Exhibits 1-A and 1-B attached to the report of investigation 
purport to be copies of the two invoices covering the two trans- 
actions involved herein. Both indicate that the sales were to re- 
spondent at Asheville, North Carolina, and not to Burleson & Mc- 
Lellan at Sanford, Florida. The complaint alleges that the originals 
were signed by Tate and were sent to respondent. Respondent does 
not deny these allegations in its answer, and therefore construc- 
tively admits them. Nor is there any claim elsewhere in the record 
that respondent did not receive these invoices or that they were not 
signed by Tate. Although Burleson stated at the hearing that there 
was some doubt in his mind as to how the invoices were addressed, 
he produced no invoices received by either of his two companies 
from complainant to prove that the invoices were not addressed 
as the exhibits indicate. 

Exhibit 1-C of the report of investigation is a copy of a letter 
dated February 14, 1950, a week after the two transactions in- 
volved herein, addressed to complainant and signed by Burleson, 
giving formal notice that the Asheville company “no longer has 
any connection with the firm Burleson and McLellan at Sanford, 
Florida.” Such notice could serve but one purpose: to free re- 
spondent of any liability for the operations of the Sanford firm 
after the date of the receipt of such notice by complainant. It does 
not free respondent from liability, if any, resulting from opera- 
tions prior to that date. It may or may not indicate that the Ashe- 
ville company is liable for debts incurred by the Sanford company 
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during the time of the transactions here involved. However the 
issuance of this formal notice does indicate that the officers of 
respondent company were aware of the possibility that their 
operation of both companies under similar names, their capacities 
as officers of both companies, and their use of the same buying 
agent may have caused complainant to believe that the Sanford 
company was merely the Florida branch of the Asheville company. 
Thus acknowledging that possibility tends to substantiate com- 
plainant’s claim that the first intimation he had that these pur- 
chases had not been made by respondent was at the time respond- 
ent refused to pay the invoices he had sent to respondent. 

The only evidence offered by respondent to prove that complain- 
ant was put on notice that he could no longer look to respondent 
for satisfaction of the contracts made by Tate, beyond mere claims 
to the effect that complainant knew whom he was dealing with, 
is the statement by witness Tate that he had delivered to com- 
plainant, in payment of previous purchases, checks signed by Mr. 
McLellan and Mr. Knighten, both of the Sanford company. No 
such checks were produced in evidence. The person most likely to 
be authorized to sign checks for the Sanford company would be 
the Treasurer of that company, Pinkston, also Vice-President and 
Secretary of the Asheville company. If someone in addition to the 
Treasurer were authorized to issue checks, it might be the Presi- 
dent, Burleson, also President of the Asheville Company. How- 
ever, even if there were others in the office, in addition to these 
officers, who had authority to sign checks, such fact in no way 
serves notice upon complainant that he was not dealing with re- 
spondent’s Sanford branch as he claims he supposed he was, but 
instead was dealing with an outfit which “had no connection le- 
gally whatsoever” with Burleson’s, Inc. of Asheville, North Car- 
olina. 

If respondent relied upon the representations of its agent, Tate, 
instead of notice from its office in Asheville, to inform complain- 
ant of the termination of Tate’s agency, the only evidence of any 
representation by Tate is the fact that he signed invoices drawn 
against respondent at Asheville, thus purporting to make pur- 
chases on behalf of respondent at Asheville. 

We conclude that respondent clothed Tate with apparent au- 
thority to make the purchases involved herein on behalf of re- 
spondent, and that complainant negotiated these sales in reliance 
upon such appearance of authority. 

Respondent’s failure to pay for the merchandise purchased by 
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Tate in the two transactions involved herein is a violation of sec- 
tion 2 of the act. Reparation should be awarded to complainant 
in the amount of the agreed purchase price under the two con- 


tracts involved herein, plus interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days of the date of this order, respondent shall pay 
to complainant, as reparation, $767.50, with interest thereon at 
the rate of 5 percent per annum from March 1, 1950, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3312) 
PACA Doc. No. 5475. Decided October 30, 1952. 


Dismissal — Contracts of Purchase and Sale — Proof — 
Failure to Establish Agency 


Where complainant-seller failed to establish that a third party had author- 
ity, actual, apparent or inferred, to purchase a carload of bananas from 
complainant for respondent’s account, held, that complainant has failed 
to prove the existence of a contract between it and respondent and the 
complaint should be dismissed. 


Agency — Apparent Authority — Proof — Failure to 
Establish Agency 


The respondent-buyer cannot be held responsible for the third party’s repre- 
sentation to complainant that he was the respondent’s agent where re- 
spondent was unaware of this representation and where respondent in 
no way manifested that the third party was his agent. 


Failure to Object to Existence of Agency 


It cannot be inferred from respondent’s failure to object promptly to com- 
plainant’s telegram, which indicated that it was the seller of a carload 
of bananas to respondent, that the third party had actual authority to 
purchase the bananas from complainant as respondent’s agent as the 
telegram was not inconsistent with respondent’s understanding of the 
transaction. 


i @# 
Diversion — Proof — Failure to Establish Authority 
to Divert Car of Produce 


Complainant failed to establish that respondent diverted the car of bananas 
as the third party signed the diversion order for complainant, without 
authority of respondent. 
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Mr. James H. Drury, of Miazza & Drury, of New Orleans, Louisiana, for 
complainant. Mr. W. H. Glover, of Malvern, Arkansas, for respondent. 
Mr. James W. Gallman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT ~ 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed November 6, 1950, complainant alleges 
that respondent has failed and refused to pay complainant the 
purchase price of a carload of bananas which it sold, through re- 
spondent’s agent, to the respondent. A copy of the formal com- 
plaint was served upon respondent by registered mail on January 
24, 1951, together with a copy of the report of investigation pre- 
pared by the Regulatory Division of the Fruit and Vegetable 
Branch. A copy of the report of investigation was also served 
upon complainant by registered mail on January 24, 1951. 

Respondent filed an answer on February 9, 1951, denying the 
existence of a contract of sale with complainant because of the 
lack of authority of the alleged agent to purchase for respondent’s 
account, and alleging that the bananas were purchased from a 
third party, subject to inspection upon arrival; and that the prod- 
uce was rejected on arrival because the grade, quality, and loading 
of the bananas did not comply with the specifications contained 
in the contract between respondent and the third party. 

A hearing was held at * * *, Arkansas, on October 8, 1951. 
The deposition of one witness was introduced, and one witness 
testified on complainant’s behalf. The respondent and three wit- 
nesses testified on respondent’s behalf. Both parties were repre- 
sented by counsel and complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, * * *, is a corporation whose post office 
addres in * * *% © ©. © Loulsiona. 


2. Respondent is an individual, * * *, doing business as 
* * * whose post office address is * * *, Arkansas, At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


8. On several occasions during early May 1950, * * * dis- 
cussed with respondent the feasibility of respondent distributing 
bananas in his wholesale grocery business, * * * sought out 
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customers of respondent, seeking to convince respondent by the 
customers’ statements that a market for bananas could be devel- 
oped in the area. In the conversations between * * * and re- 
spondent, * * * mentioned his connection with banana firms 
and they discussed generally the sale and handling of large, fancy, 
cut fruit, partially ripe, placed aboard railroad cars in such a man- 
ner that respondent could use the cars for ripening facilities while 
distributing the bananas to his customers. 


4. On May 15, 1950, * * * telephoned respondent from 
* * * and informed respondent that bananas had arrived that 
day and that he could obtain for respondent a small car of ba- 
nanas on stems. * * * requested a confirming wire and, on 
the same day, respondent wired * * * at * * *, Louisi- 
ana, as follows: “OK SHIP SMALL CAR BANANAS AS DE- 
SCRIBED. * * ® 


5. * * * read respondent’s telegram to complainant, se- 
lected a small carload of bananas from complainant’s dock during 
the unloading of complainant’s steamer and shipped to respond- 
ent on May 16, 1950, in the course of interstate commerce, 22,670 
pounds of bananas in car IC 58254. Complainant invoiced re- 
spondent for the bananas at 6.6 cents per pound, f.o.b. shipping 
point, or a total price of $1,496.22. The invoice, showing respond- 
ent as the purchaser, and the original bill of lading, showing re- 
spondent as consignee, were forwarded to respondent by regular 
mail. 

6. On May 16, 1950, at 8:45 a.m., complainant wired respond- 
ent, “SHIPPED LAST NIGHT FROM * * * IC 58254 346 
BUNCHES ECUADOR BANANAS WEIGHT 22670 VIA * * * 
CRIP MESSENGER * * * $6.60 F.0.B. P) ASE AIRMAIL 
CHECK THANKS,” which advice was received by respondent at 
10:45 a.m. of the same day. Car IC 58254 arrived at * * *, 
Arkansas, at 2:30 p.m. on May 17, 1950. 


7. Respondent did not take exception to complainant’s wire, 
sale invoice, or the terms thereof, but on May 18, 1950, after ar- 
rival of the shipment and after a telephone inquiry from com- 
plainant, wired complainant rejecting the bananas, as follows: 

“CAR BANANAS IC 58254 REFUSED BECAUSE NOT AS 
DESCRIBED BY YOUR AGENT * * * HEIS RESELL- 
ING CAR FOR YOU TODAY” 


8. On the same day, complainant replied to respondent’s wire 
as follows: 
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“ANSWERING CAR BANANAS IC 58254 PURCHASED 
BY YOUR REPRESENTATIVE * * * WHO READ 
US TELEGRAM FROM YOUR FIRM AUTHORIZING HIM 
PURCHASE CAR STOP IF YOU DID NOT PURCHASE 
YOU SHOULD HAVE ADVISED US IMMEDIATELY ON 
RECEIPT OUR TELEGRAM ADVISING YOU OF SHIP- 
MENT DATED MAY 16 STOP YOU ADVISED OVER 
PHONE THIS MORNING YOU HAD ADVANCED MON- 
EY DIVERT CAR HOT SPRINGS WHICH CONFIRMS 
CAR YOUR PROPERTY STOP * * * NO AGENT 
OURS.” 


9. Respondent rejected the shipment to * * * and on May 
19, 1950, at 9:30 a.m., advised the railroad traffic agent that the 
car was rejected because of quality, grade, and packing, and that 
* * * would divert the car from respondent’s railroad siding. 
Respondent paid * * * 1% cent per pound and * * * di- 
verted the car to another produce dealer in * * *, Arkansas, 
to whom he sold it for $500 plus freight. Neither party to this pro- 
ceeding received payment from * * * of the funds he derived 
from this sale. 


10. The formal complaint was filed on November 6, 1950, 
which was within 9 months after the alleged cause of action ac- 
crued. 


CONCLUSIONS 


The principal issue involved in this proceeding is whether 
* * * had authority, actual or apparent, to purchase the car- 
load of bananas involved herein from complainant for respond- 
ent’s account. The evidence and testimony adduced at the hearing 
is conflicting and contradictory on this point. Complainant con- 
tended, and * * * testified, that while acting as agent for 
respondent, * * * inspected and purchased one carload of ba- 
nanas from complainant for respondent’s account. Respondent 
denied that the bananas were purchased from the complainant, 
and denied that * * * was respondent’s agent or representa- 
tive in this transaction. Respondent testified that the purchase in 
question was made from * * * as owner of the produce, and 
that the bananas were purchased subject to respondent’s approval 
upon inspection on arrival in addition to other contract specifica- 
tions. Due to the conflicting testimony of * * *, respondent, . 
and respondent’s employees, it is not possible to conclude that 
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* * * had actual authority to act as agent for respondent in 
this transaction. Therefore, it is concluded that complainant, upon 
whom the burden existed, failed to establish that * * * was 
authorized by respondent to purchase car IC 58254 from com- 
plainant for respondent’s account. 

A principal-agent relationship may be established, with respect 
to a third person, as a result of the apparent principal’s manifes- 
tations of consent to such third person that such agent shall act 
as his agent. Restatement of Agency, § 8 (1933). The only mani- f 
festation by respondent of * * * authority to act as his agent 
in this transaction is his telegram of May 15, 1950,to * * * 
as follows: “OK SHIP SMALL CAR BANANAS AS DE-f 
SCRIBED. * * *.” This telegram, standing alone, is not suffi- 
cient to establish apparent authority in * * *. The telegram 
did not indicate the existence of any agency relationship and, in 
fact, no such relationship could reasonably be inferred from the 
telegram of and by itself. The word “ship” is consistent with an 
outright purchase from * * *, and the respondent cannot be 
held responsible for * * * representation to complainant that 
he was the-respondent’s agent where respondent was unaware of [ 
this representation and where respondent in no way manifested [ 
that * * * was his agent. In United Produce Company v. Ky- 
man Brothers, 4 A.D. 493, it was found that an agency relation- 
ship existed where the apparent agent, by lettering on the door [ 
of his office and by word of mouth, represented himself to be the | 
agent of the apparent principal, and where, in previous trans- 
actions, the third party had sold produce to the apparent principal 
through the apparent agent. None of these factors are present 
in this case except for the representation by * * * to com- 
plainant that he was respondent’s agent. There was no history 
of prior transactions between the parties, and the respondent 
did nothing at the time of sale to indicate to the complainant that 
* * * ‘was authorized to act for him, The telegram plus * * * 
representations were not sufficient to establish apparent or in- 
ferred authority in * * * so as to bind the respondent by 
he 

Complainant places great emphasis on respondent’s failure to 
answer its telegram of May 16, 1950, until after arrival of the 
bananas at destination and only after a telephone inquiry from 
complainant. It is not clear what inferences complainant is at- 
tempting to draw from this failure. This telegram informed re- 
spondent for the first time that complainant was the actual shipper 
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of the bananas, and that one of the terms of the contract was f.o.b. 
shipping point and not approval upon inspection on arrival as re- 
spondent contends. Respondent testified that he did not object to 
the telegram because he then assumed that * * * was a member 
of complainant company or complainant’s agent, and because he 
had an oral agreement with * * * as to the terms of the contract 
and always purchased subject to approval on arrival even in f.0o.b. 
sales. In the early part of May 1950, * * * had represented 
to respondent that he was connected or had connections with a 
banana firm or firms, and respondent’s failure to object promptly 
to the telegram of May 16, 1950, is not inconsistent with respond- 
ent’s contention that he bought the bananasfrom * * *, ashe 
could reasonably believe that * * * was associated with com- 
plainant corporation upon receipt of this telegram. The fact that 
no brokerage was to be paid * * * by respondent and that 
* * * accompanied these bananas to * * *, Arkansas, as 
messenger probably strengthened that belief. Therefore, it can- 
not be inferred from respondent’s failure to object promptly to 
complainant’s telegram that * * * had actual authority to 
purchase the bananas from complainant as respondent’s agent. 
Nor is respondent’s failure to act sufficient to establish that re- 
spondent ratified * * * unauthorized acts. Ratification implies 
knowledge of material facts. Respondent’s failure to object 
promptly to the term f.o.b. contained in the telegram of May 16, 
1950, is irrelevant to the question of authority presented here. 
There is some question as to whether respondent diverted car 
If 58254 after rejection. If such is the case, respondent would be 
deemed to have accepted the bananas. Complainant, in its tele- 
gram of May 18, 1950, to respondent stated that “.... YOU 
ADVISED OVER PHONE THIS MORNING YOU HAD AD- 
VANCED MONEY DIVERT CAR * * * WHICH CONFIRMS 
CAR YOUR PROPERTY .. .” Respondent, after rejecting the 
bananas, paid * * * one-half cent a pound. Respondent testi- 
| fied that this was done because * * * was the brother of a 
' customer and he wished to place * * * ina better bargaining 
position on the resale of the rejected bananas. * * * signed 
a diversion order on the car for the complainant as messenger 
in charge. * * * testified that he had broken his glasses and 
did not know what he had signed. In view of the diversion order 
| signed by * * * for complainant, it is concluded that the com- 
plainant has failed to establish that respondent diverted this car. _ 
Complainant’s failure to establish that * * * had authority, 
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actual, apparent, or inferred, to purchase car IC 58254 from coms” 
plainant for respondent’s account results in the conclusion that” 
the complainant has failed to establish the existence of any con- 
tractual relationship between the parties to this proceeding. The © 
rule was long ago established that when one deals with or through 
an agent, he assumes all the risks of lack of authority in the agent, | 
Pasco County Peach Ass’n. v. J. F. Solley & Cov., Inc., 146 F. 2d 
880 (4th Cir. 1945). Respondent did not contract to purchase the | 
bananas from complainant and, consequently, there is nothing due 
and owing from respondent to complainant. * * * was not 
made a party to this proceeding, and no order may be issued as” 
to him. As the complainant has failed to prove the existence of | 
a contract between it and respondent, the complaint should be’ 
dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


BAN $8 100 


JAN 3 G 7253 
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